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ERE is a new book for the bank 
credit officer and statement analyst 
which focuses its attention on the evalua- 
tion of trade receivables and inventories. 
The author believes that these two elements 
should form an all-important part in mak- 
ing credit decisions and in this book con- 
siders in great detail the various factors 
to be considered in their appraisal. 

Alexander Wall, in the opening sentence 
of the foreword to his excellent work on 
“How to Evaluate Financial Statements,” 
writes: “There are many elements to be 
considered in reaching a credit decision and 
too many books attempt to cover too 
many elements, with a resultant thinness 
of verbose text.” 

In this book Mr. Gee takes two all- 
important elements in the statement and 
outlines at length new and established 
techniques and principles for appraising the 
soundness of these assets and treats exhaus- 
tively their possibilities as sources of 
information essential to sound credit 
extension. 


Sent on Approval 
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Price $3.50 
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The convoy that began in a bank 


AN UNDISCLOSED NUMBER of ships 
sailing for an unknown destina- 
tion—ships deep laden with ma- 
chines, materials and men. 
Tankers carry millions of gallons 
of gasoline for Allied bombing 
planes—freighters have submerged 
their Plimsoll marks with deck- 
loads of crated tanks, planes, land- 
ing barges, and locomotives— 
holds are packed with food sup- 
plies and the munitions of war. 
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The Nation’s banks have helped 
American industry at war to make 
this convoy possible. 

Through the medium of loans 
and the extension of credit, The 
New York Trust Company has 
already aided aviation, ship-build- 
ing, munitions and scores of im- 
portant war industries. These fa- 
cilities are available today. The 
inquiries of manufacturing firms 
and businesses are invited. 


THE 


New YORK TRUST 
COMPANY 


Member of the Federal Deposit Insurance Corporation 
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The Investment of Trust Funds 


By J. E. MORRIS 
Vice-President, City Bank Farmers Trust Company, New York, N. Y. 


This article which is part of a talk before New Jersey 
bankers considers some of the current problems involved in 
investing trust funds under a wartime economy. 


HE investment of trust funds 

under a war time economy 

and controlled interest rates pre- 

sents many involved problems to 
the trustee. 

What types of investments 
are available to trustees? 

First of all, there are United 
States Government bonds. It is my 
belief that every trust account 
should have a portion of the fund 
invested in these obligations, but 
I shall discuss this phase a little 
later. 

For the balance of the bond 
section of the portfolio there are 
available municipal, public utili- 
ty, railroad and industrial bonds. 
I would like to discuss each of 
these briefly. 

Municipal bonds are a very de- 
sirable investment for those ac- 
counts where tax exemption is 
important. However, under the 
impact of increasing taxes, mar- 


ket values have appreciated to an 
all time high, and conversely, 
yields are extremely low. If the 
credit is desirable—and it should 
be if the bond is to be considered 
for trust investment—prevailing 
yields are too low for considera- 
tion in the medium size account. 
However, I believe we should dis- 
cuss the income tax situation with 
our clients in order to determine 
whether tax exempt securities at 
prevailing yields are attractive 
to them. 

The outlook for the public 
utility industry is generally con- 
ceded to be good, but this general 
agreement refers only to the pros- 
pect for a continued demand for 
the services which the industry 
dispenses. Unfortunately, how- 
ever, the utilities are confronted 
with many problems in the regul- 
ation field and whether we agree 
or disagree with present trends, 
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we should consider the statistical 
effect of these trends on the in- 
vestments which we have or which 
we propose to make. Whether 
we agree or disagree with the ap- 
plication of the doctrine of origi- 
nal cost, it is also important that 
we consider the effect of original 
cost orders on the various securi- 
ties which we now own in this in- 
dustry. 


Railroad Investments 


In the field of railroad invest- 
ment, we find considerable con- 
troversy on the question of 
whether or not railroad securities 
constitute desirable investments. 
There are extremists on both sides 
of this question—those who in- 
sist that rail securities as a class 
are no longer desirable, and those 
who feel that all rails’ have passed 
through their period of low earn- 
ings and who regard the future 
hopefully. 

If we keep before us the princi- 
ples of trust investment, I believe 
we can reconcile these views. We 
should have in mind that we are 
not the custodians of venture 
capital, and consequently, we are 
not interested in appreciation 
possibilities. as such, nor in the 
high yield which is always avail- 
able when the conservative invest- 
ment trend has not been definitely 
established. Conversely, we are en- 
gaged in managing other people’s 
money and our policy should 
be predicated on the prudent 
theory, which requires that an ac- 
ceptable investment should have 
shown a reasonable margin of pro- 
tection over a period of time. 
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There are many railroad securi- 
ties which qualify as prudent in- 
vestments by virtue of satisfac- 
tory earnings over a long period 
of years coupled with a strong 
financial condition. There are 
also obligations of other systems 
which have had an unfavorable 
record at various times during the 
past ten years, but which ndw 
show a very favorable current 
trend of earnings and of debt re- 
duction. We should have no dis- 
agreement with analysts or other 
individuals interested in venture 
capital, who may believe that the 
obligations of this latter group 
are attractive not only for their 
yields, but because of their be- 
‘lief that the financial troubles of 
most railroads are behind them. 
Nevertheless, it is not inconsistent 
on our part as trustees to refuse 
to purchase this type of obliga- 
tion since the principles of trust 
investment do not require us to 
prophesy the future, nor to guess 
that an adverse trend has definite- 
ly changed unless there is ample 
evidence to support this view. If 
we continue to apply accepted 
analytical principles and require 
a sound background for our in- 
vestments, we are engaging in 
prudent investment. This is my 
conception of the difference be- 
tween employing venture capital 
and investing other people’s 
money. 

We should apply similar ana- 
lytical reasoning in the selection 
of industrial bonds and it fol- 
lows that we should avoid invest- 
ment in obligations of companies 
with an unfavorable background 
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in spite of what might appear to 
be an excellent current trend, re- 
sulting from extraordinary war- 
time conditions. 

After considering all of these 
factors there remain in the rail- 
road, public utility and industrial 
fields many obligations which 
meet the most severe analytical 
standards. However, most of the 
acceptable bonds are now selling 
at relatively low yields as com- 
pared with Government bonds, 
or the bonds are selling well above 
call prices. If the former is the 
case, I think there should be no 
question as to our preference for 
Government bonds, and I think 
we should be extremely careful in 
the purchase of obligations above 
the call prices, particularly where 
the excess over the call price may 
exceed the interest that we would 
receive over a period of many 
months or years. I do not mean 
to infer that we should sell all 
high grade bonds which we now 
hold above call prices or which 
at current market may show a low 
yield to maturity. Here again 
we must keep in mind the unusual 
duties of a trustee which differ 
from the problems presented to 
other account managers. An in- 
dividual or corporation would be 
quite sound in capitalizing a sub- 
stantial premium on a corporate 
investment with reinvestment in 
Government bonds of similar 
maturity, if the prevailing yield 
at existing market prices is com- 
parable. In this case, the indi- 
vidual or corporation would be 
considering the combined effect on 
both principal and income. 


435 
But we must consider the 
transaction in the light of our 
trustee responsibility. The trustee 
is under duty to treat all bene- 
ficiaries impartially. He must not 
favor the life tenant at the ex- 
pense of the remainderman, nor 
should he favor the remainder- 
man at the expense of the life 
tenant. Let us assume, for in- 
stance, we purchased some time 
ago a 314% bond at par and let 
us assume further that this bond, 
which is now 12 years from ma- 
turity is selling at a price of 110 
to yield 214%. The beneficiary 
or life tenant in this instance is 
receiving 314 % on the investment. 
There is a temptation perhaps to 
capitalize the premium and to 
switch this bond into Government 
issue also selling on a 214% basis. 
If we make this switch, however, 
we would be reducing the income 
to the life tenant and favoring the 
remainderman by virtue of the 
premium which we have acquired 
on the original investment. On 
the other hand, if this particular 
bond is selling substantially above 
the call price and we have reason 
to believe that the bond might be 
redeemed, then I think we would 
be fully justified in making the 
exchange. 


Investing New Cash 


In operating the bond section 
of the portfolio under present 
economic conditions and with the 
excessive ease of money, which 
now prevails, I think the soundest 
procedure with new cash is to 





436 THE BANKING 


1. Purchase only sound bonds 
having regard only for the 
safety of the principal and 
the realization of a reasonable 
income. 


2. To stagger maturities. 


Many people naturally object 
to the low rate of return available 
on high grade investments. This 
reluctance is entirely understand- 
able, but it is the result of an 
economic change which we must 
accept or run the risk of loss of 
principal. Commercial banks 
have accepted this reduction in 
income, as witness the average re- 
turn of 1.78% in 1942 on invest- 
ment funds as compared with 
3.17% in 1934. Savings banks 
have accepted it and have reduced 
the interest rate to depositors in 
order to maintain sound invest- 
ment principles. Life insurance 
companies have accepted it and 
passed the reduction along to 
policyholders. 

By staggering maturities we 
are receiving some _ protection 
against a change in interest rate 
and at the same time we can pro- 
vide for increasing income by re- 
investing the maturing or low 
yield bonds as the proceeds be- 
come available in longer maturi- 
ties. Even though interest rates 
remain unchanged, this plan pro- 
vides for an automatic increase in 
income without changing’ the 
average maturity and should in- 
terest rates increase, the increase 
in income would be accelerated. 

Of course, it frequently hap- 
pens in trust work that we are un- 
able as a practical matter to fol- 
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low the ideal and we are forced to 
compromise with this theory. 
When a compromise is necessary 
we should make. every endeavor to 
limit the compromise to an ex- 
tension of maturity rather than 
to any step-down in quality. In 
effecting this compromise the most 
serious damage is that we might 
freeze income at perhaps the low- 
est levels that may prevail for 
many years to come. However, 
we have here excellent material 
with which to educate our clients. 
After these principles are proper- 
ly explained, I find that many 
beneficiaries are glad to accept a 
lower income for the present in 
the hope that a much larger re- 
turn can be obtained when, as and 
if the money situation should 
change. This point is illustrated 
in the accompanying table, which 
compares the market expectancy 
of a long term high grade bond 
with a medium term obligation 
based on current yield and an as- 
sumed change in this yield. 


26 year bond 

Yield Price 
At present 2.60% 102.78 
Assumed Yield 3.10% 93.63 
Assumed Yield 3.60% 85.40 


10 year bond 
Yield Price 
At present 2.00% 100 


Assumed Yield 2.50% 95.60 
Assumed Yield 3.00% 91.42 


It will be seen from the above 
table that the longer term obliga- 
tion would decline 17.38 points as 
against 8.58 points for the 
medium term bond if interest 
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yields moved upward to the ex- 
tent of 1% on both types. It is 
interesting to note too that the 
prevailing spread in yield be- 
tween the corporate bond and 
Government bonds of similar 
maturity is about 15/100 of 1%, 
whereas a similar comparison in 
1929 shows a spread between the 
Government and the corporate 
obligation in excess of 1%. 


Lonf Term Investment 


In investing trust funds we 
must generally asume that we are 
long term investors and usually 
we have but one fund to invest 
without the benefit of periodic 
additions. Our trust might last 
for 30 years or longer and if we 
place the entire fund in long term 
bonds we would tend to freeze the 
income for the entire life of the 
trust under the existing yield 
level. Therefore I feel that even 
though we may not have come to a 
conclusion that a change in in- 
terest rates is imminent, never- 


* theless I believe that the conserva- 


tive procedure is to assume that 
interest rates may move upward 
some time during the life of the 
trust. 

.Furthermore, it has been pos- 
sible to purchase Government 
bonds, particularly the Series 
“G” Savings Bonds, at a yield of 
214%, a basis which is only 
slightly below that on the high 
grade longer term corporate is- 
sues. I believe that acceptance of 
such a slight decrease in income 
is warranted under prevailing 
monetary conditions. For that 
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reason a large part of a’ trust, 
which ordinarily would be invested 
in corporate bonds, might be 
added to the Government section 
of the list. However, I believe 
that we should be prepared to 
recommend sale of the short and 
medium term bonds, even at a 
small loss, if by so doing we are 
enabled to purchase longer term 
high grade corporate bonds at a 
substantial increase in yield. In 
fact, we have no right to con- 
centrate the investments in short 
and medium term securities unless 
we are prepared to follow this 
principle if the opportunity is 
presented. 

It is now customary in many ac- 
counts to permit broad latitude 
in the selection of investments, in- 
cluding common and _ preferred 
stocks. The trustee should be 
careful that this discretionary 
power does not cause a specula- 
tive tinge through the additions 
of too large a proportion of com- 
mon stocks and he should be care- 
ful too to purchase only seasoned 
well-established dividend paying 
stocks. 


Common Stocks 


It seems to me that trustees 
operating discretionary accounts 
of this character should as a mat- 
ter of basic policy establish a 
maximum percentage in common 
stocks beyond which they will not 
go. Under present conditions a 
reasonable amount in common 
stocks can probably be justified 
as sound investment on the theory 
of diversification or as protection 
against the diminishing return re- 
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ceived on bonds due to refundings 
at a low interest rate, or as pro- 
tection against a change in in- 
terest rate. 

A cautious trustee would bear 
in mind that common stocks may 
be more volatile than bonds and 
the account that holds common 
stocks should, therefore, hold 
only the highest grade bonds. No 
investment should be agreed to 
or added to the account without 
considering the account as a whole 
and the relationship of the pro- 
posed investment to the present 
holdings. If the account must be 
operated in conjunction with a 
co-trustee it is, essential that the 
co-trustee understand and agree 
to the general policy that has 
been established. Successful man- 


agement can hardly be attained 
if the co-trustee is to insist on the 
purchase of high yielding or all 
long maturity bonds and at the 
same time hold a large amount in 
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common stocks. The inclusion of 
common stocks, which generally 
produce a higher yield than bonds, 
should make it possible to follow 
a staggered plan for bonds more 
closely than might otherwise be 
possible. 

We cannot successfully operate 
trust accounts unless we have 
adopted an investment policy 
which can be applied not only to 
the individual securities in the 
account but to the over-all com- 
position of the account as well. 
Only in this way can we arrive at 
decisions quickly with respect to 
proposed changes in our accounts 
or with regard to cash that may 
be available for investment. I have 
tried to outline in this short dis- 
cussion a few of the important 
factors to be considered in formu- 
lating a policy, but we should be 
prepared to make adjustments if 
economic factors indicate that a 
change is desirable. 





Government Bond Holdings by 
Banks Are Here to Stay 


By HERBERT SPERO 
Department of Economics, College of the City of New York 


Government bonds will continue to occupy a large part of 
commercial bank portfolios after the war in the opinion of Dr. 


Spero and may even increase in volume after hostilities have 


ended. 


OMMERCIAL bank bond 

portfolios now hold over $62 
billion of Treasury obligations. 
Although this marks the highest 
level ever attained, it appears that 
new records will be set in the im- 
mediate future, as war financing 
continues. And despite popular 
belief to the contrary, post-war 
holdings of federal issues by com- 
mercial banking institutions will 
probably soar beyond the peak 
witnessed during this great con- 
flict. 

What basis supports this con- 
clusion? Examination discloses 
the following possibilities, which 
will shape the course of bank in- 
vestment policy: 

1-—Possibility of public liquida- 
tion of savings bonds. 

2—Possibility of corporate 
liquidation of Treasury obliga- 
tions. 

3—Possibility of 
deficit financing. 

Any or all of these contingen- 
cies will force the Treasury to 
. seek recourse to the commercial 
banking system in its quest for 


large-scale 


1,18 


funds. And, in the final analysis, 
the Treasury’s needs will de- 
termine commercial bank invest- 
ment programs. 


Post-War Liquidation 


Consider the possible public 
liquidation of savings bonds. As 
of the close of 1943, roughly 
$27.5 billion of these obligations 
were in the hands of non-banking 
investors. And because the Treas- 
ury will continue to emphasize 
placing the national debt in the 
hands of its citizens, a total of 
$35 billion of savings bonds may 
be in the hands of the public by 
the end of this year. This as- 
sumes public absorption of sav- 
ings bonds at the same rate ex- 
perienced in 1943. 

During 1943, almost $1.6 bil- 
lion of savings bonds were re- 
deemed by the public. This was 
at the rate of $132,000,000 per 
month. So, when the war ends, 
and the patriotic stimulus is dis- 
sipated, it is not improbable that 
redemptions will increase rather 
than diminish. 
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Here is what is likely to hap- 
pen in the post-war period. Many 
people will want to cash in part 
of their bond holdings to avail 
themselves of the luxuries which 
they have surrendered. Futher- 
more, if we experience a pro- 
tracted period of post-war dis- 
location and unemployment is 
large, then redemptions will ex- 
pand additionally in response to 
pressing necessity. 

What about corporate bond 
holdings? Ownership of Treasury 
issues is estimated at about $17 
billion, much of which has been 
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sured if the boom, which so many 
economists predict, fails to make 
its appearance without undue 
delay. 

On October 31, 1943, U. S. 
Government obligations held by 
all commercial banks amounted to 
$62.6 billion. On that date, 
Government bond holdings repre- 
sented about 50 per cent of bank 
assets. This total was also 37 per 
cent of the national debt then 
outstanding. Both ratios are 
higher now as forthcoming bank 
statistics will prove upon their 
release. 


ALL COMMERCIAL BANKS 


U. 8S. 
Government 
Securities 
Direct and Fully 
Guaranteed 
$15,316 000,000 
16,549,000,000 
26 415,000,000 
52,604,000,000 

- 62,600 000,000 


Total 
Bank Assets 
$61,027,000,000 
73,393,000,000 
80,409,000,000 
104,634,000,000 
7 


U.S. 
Government 
Securities 
to Total 
Bank Assets 
25.1% 


U.S. 
Total Federal Government 
Debt Direct Debt in 
and Fully Commercial 
Guaranteed Banks 
$45,890,000,000 33.4% 
48,466,000,000 34.1 
76,970,000,000 34.4 
140,788,000,000 37.4 
169,160,000,000 37.0 


22.5 
32.9 
50.3 


*Data relating to total bank assets as of Oct. 31, 1943 is unavailable. 


ear-marked for use as post-war 
reserves. Therefore, sale of a 
large volume of Treasuries may 
be expected as the result of the 
need for funds with which to 
finance plant rehabilitation, re- 
conversion and expansion. 


Deficit Financing After 
The War 


But, most important of all, we 
must not overlook the possibility 
of a program of deficit financing 
after the war is over. If such a 
program materializes, the burden 
on the banking system will in- 
crease because bank credit repre- 
sents the only means of finance. 
And deficit financing seems as- 


Importance of U. S. Govern- 
ment bond investments to total 
bank assets and the national debt 
is indicated in the accompanying 
table. Treasury issues, it may be 
observed, now aggregate about 50 
per cent of bank resources, as 
against half that percentage in 
1939. 


What is patently obvious is 
that commercial bank investment 
policy is tied up with national 
fiscal policy—in peace as well as 
war. And it would not be sur- 
prising, during the next two 
years, to see Government bond 
holdings of our commercial banks 
up $15 billion or more above 
present levels. . 





Some Thoughts on Post-War 
Banking 


By LIONEL D. EDIE 


The author, who was formerly professor of Finance at the 
University of Chicago, has written several books in the field 
of finance. During the past fifteen years, he has been engaged 
in the practical application of economics to business and bank- 
ing as a consultant to various industrial and financial corpora- 
tions. Recently he has given special study to postwar problems. 
This article is based on a talk before the New York State Bank- 


ers Association. 
I 
WAR 


LL wars bring revolutionary 
changes in banking. 


The Civil War was significant 


for inaugurating the national 
banking system. World War I 
was significant for broadening and 
developing the Federal Reserve 
System. 

World War II will be significant 
for introducing huge portfolios of 
government bonds in bank assets 
and for initiating the principle 
of government guarantee of 
private bank credit through the 
so-called V and V T loans. 

Will these two contributions 
made by the present war be 
permanent? There is every reason 
to suppose that the huge govern- 
ment portfolios will remain in the 
banks for a long time to come. 
There is, however, uncertainty 
about the future of guaranteed 
credit. On October 31, 1943, 


there was about $1,800,000,000 
of such credits actually taken up 
and $2,600,000,000 in lines of 
credit additionally available. 
Whether the principle of 
guaranteed credit is retained in 
peacetime is largely a question for 
the banks themselves to decide. 
If the guarantee is carried over 
into peacetime, private banking 
will gradually deteriorate and the 
spirit of free enterprise will go 
the way of all flesh. The hand 
of Government will fall with para- 
lyzing effect on the freedom and 
initiative of banking and bureauc- 
racy will flourish. ; 
Guaranteed credits will mean 
in effect a guarantee of suicide 
for private banking. This seduc- 
tive device for taking the risk of 
loans leads automatically to tak- 
ing away the justification for the 
existence of the banker. 
Guaranteed credits in peacetime 
point the way to socialized bank- 


ing. 
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II 


TOTAL LOANS AND 
INVESTMENTS 


Banking is the only major in- 
dustry which will increase its 
volume two and one half times 
during the war and hold all of the 
gain in volume after the war. 

Volume is measured by loans and 
investments. For the system as 
a whole (that is, excluding sav- 
ings banks) commercial bank 
loans and investments are es- 
timated as follows: 


June 30 
Pre-war 1939: $39,274,000,000 
Today 1943 $76,634,000,000 
Dec. 31 
(Est.) 87,000,000,000 
(Est.) 105,000,000,000 


Upstate banks, that is, all New 
York State commercial banks out- 
side New York City, had loans 
and investments pre-war, June 30, 
1939, of $2,731,000,000; (De 
cember 31, 1943 is estimated at 
$4,000,000,000) and will have 
post-war about $5,500,000,000. 
During the war, upstate New 
York banks have increased loans 
and investments only about 50 
per cent as against more than 
twice that percentage for all 
banks of the nation. They have 
shared poorly in the increase, but 
by the same token they will 
probably make up for this in the 
post-war period when the return 
flow of population occurs. 

In 1939, upstate New York 
banks had 7 per cent of loans 
and investments of all banks. To- 
day they have only 4.5 per cent. 
After the war they are likely to 


Post-war 1947 


rebound to about 5.5 per cent, 
perhaps a little higher, but not 
to the full 7 per cent. 

. War with all its horrors is a 
blessing in disguise in one sense, 
namely that it creates a volume— 
loans and investments — under 
which private banking has a 
chance to earn enough to survive 
with cheap money. 

For banks, the war makes two 

or three blades of grass grow 
where one grew before. The in- 
crease is thrust upon you. You 
did not create it; war was the 
creator. Nothing can take it 
away from you except politics, 
and today the political trend is 
strongly to the right, which means 
not only that the war saved the 
banks from the New Deal but also 
that free enterprise and private 
management are the correct as- 
sumptions to make for the coming 
peace. . 
_ I am talking volume, volume 
showered upon you by war, vol- 
ume not at all of your asking, 
volume that you really did not 
want, but now that it is yours 
anyway, it is here for keeps and 
the only question is: Can you use 
it to help create jobs throughout 
your local communities for the 
men, now fighting and dying on 
the battlefronts of the world, 
when they come home? 


Ill 
GOVERNMENT PORTFOLIO 


The true purpose and function 
of government portfolio in the 
years ahead will be to act as a 
great stabilizer of bank earnings. 
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After the war, the government 
will be paying the commercial 
banks as a whole about $1,200,- 
000,000 per annum in interest on 
governments held by the banks. 
Continuation of that source of in- 
come is a balance wheel on bank 
earnings. It assures bread and 
butter earnings year in and year 
out and eliminates the violent 
fluctuations of the past. 

Once this point is grasped, it 
becomes possible to go from nega- 
tive to positive in thinking about 
government portfolio. By nega- 
tive, I mean the currently popu- 
lar notion that government port- 
folio is to be looked on as a fire 
hazard, a grave risk because of a 
possible tightening of interest 
rates. By positive, I mean a 


philosophy of putting to con- 


structive use this new tool of 
banking. 

Government portfolio looming 
up as a major part of total assets 
is a new product due to the war. 
Its very newness causes tension 
and nervousness. But as time goes 
on the pilot becomes accustomed 
to his new power and feels at home 
at the controls. So must it be as 
the banker becomes habituated to 
government portfolio. He will ask: 
What is the function of this new 
instrument? and he will answer: 
It is a great stabilizer of earning 
power. 

There are widespread groups 
of financial authorities who spend 
most of their time worrying about 
higher interest rates and worrying 
about the effect on market value 
of portfolio. I am not here to 
predict interest rates; I do not 
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know of anybody who can truly 
predict them, but I gravely doubt 
whether the government is going 
to be willing to pay the com- 
mercial banking system more than 
about a pillion a year for bank- 
ing services in connection with the 
debt. 

In the post-war world, what will 
a government portfolio look like? 
To sharpen the question let us 
pick up a particular year, say 
1947. 

In a typical well-run bank, out- 
side a few of the largest cities, the 
average of maturities will be 
slightly longer than now and will 
be in the neighborhood of a little 
over five years. The proportion in 
longer maturities will have in- 
creased slightly. 

The average rate of return on 
total investment will be about 1.75 
per cent. If the actual yield on 
a five-year obligation is 1.5 per 
cent, the return on a portfolio 
averaging five-year ' maturities 
will be not 1.5 but 1.75 per cent. 
This automatically has to be true 
for a bank which adheres to re- 
volving maturities in the present 
pattern of interest rates. In other 
words, with interest rates stand- 
ing still, rate of return on port- 
folio will increase considerably in 
a spaced maturity program. 

Will presently outstanding 2 
per cent bonds of 8 to 10 year ma- 
turity be above or below par in 
1947? I think they will be at par 
or above, because five-year money 
would have to tighten to above 2 
per cent as against 1.5 now in 
order to put them below par. That 
much tightening is unlikely. 
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IV 


COMMERCIAL LOAN 
DEMAND 


Seven billion dollars is the in- 
crease in commercial loans above 
pre-war needed to finance post- 
war recovery and reemployment 
of labor. 

The comparisons with other 
years are as follows :* 


Total Outstanding 

$10,400,000,000 
12,300,000,000 
17,000,000,000 


the post-war level of 


1939 
1943 
Post-War (1947?) 


Thus 


commercial loans is expected to 
be about 70 per cent above pre- 
war and about 40 per cent above 
the present level. This target 
should be reached within one to 
two years after the war is over 
with Japan as well as with Ger- 


many. 

The country is flooded with 
post-war planning. Everybody is 
telling industry what it must do 
in order to provide full employ- 
ment after the war. I am merely 
saying that the bankers of the 
country will have done their part 
in meeting the post-war challenge 
by supplying loans of $5,000,- 
000,000 in addition to the amount 
now outstanding, which means 
bringing them to a level 70 per 
cent above the pre-war level of 
1939. This is the job expected 
of banks. 

More than a third of the in- 
crease will take the form of con- 
sumer credits, either as direct 
*As used here, commercial loans include 

all loans except those classed as security 
loans and “other” loans. The figures 


relate to all banks, excluding mutual 
savings. 
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loans to customers or as loans to 
credit companies. 

In the popular thought of the 
day on this subject there are two 
extreme schools of thought. The 
first stresses the sharp increase in 
cash balances of corporations, 
the report that corporations own 
70 per cent of the increased de- 
mand deposits and in general the 
cash-rich position of industry. 
This line of thought leads to the 
theory that corporations will have 
no need for additional loans after 
the war. 

The second school of thought 
goes to the opposite extreme. It 
uses the working capital shortages 
of war businesses, such as aviation 
and shipbuilding companies. It 
points to the problems of termina- 
tion of contracts and to the fact 
that some companies will have 
working capital equal to only two 
or three weeks payroll. It sees all 
of the marginal and sub-marginal 
situations in industry. As a result, 
this school envisions tremendous 
demands on the banks and wor- 
ryingly asks: Where is the money 
going to come from? Suggested 
needs run into fantastic figures. 

It is my belief that neither of 
these extreme schools of thought 
is on the right track. They single 
out one feature of the whole prob- 
lem and push it too far. The truth 
is somewhere in between such ex- 
tremes, and therefore I trust that 
the calculations herein submitted 
are down-to-earth and realistic. 

Of what practical value are 
such calculations to an individual 
bank? I realize the difficulties in 
trying to answer this question, 
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Greatest of these is the differences 
between individual banks. Ob- 
viously the small country bank 
upstate is in a position very un- 
like that of a big New York City 
institution. Banks in some of these 
highly stimulated war centers face 
problems different from those con- 
fronting banks in towns and cities 
which have actually lost popula- 
tion during the war. In the main, 
New York State has in this re- 
spect a far less serious problem 
than has California. Also, there 
are sharp differences between in- 
dividual banks in initiative in go- 
ing after loans. 

Nevertheless, I suggest an ap- 
proach: Set up a target to shoot 
at—loans to commerce, industry, 
agriculture and consumers in the 
second post-war year 70 per cent 
above December, 1939. Regard 
this as the bogey, the objective. 
Then adapt and modify this gen- 
eral target by study of local con- 
ditions. In making such a study, 
don’t exaggerate your individual 
departure from the average. 
There is a temptation to make ex- 
cuses for an individual’s failure 
to come up to the average, to de- 
velop an alibi for not being able 
to set up an‘objective as high as 
the other fellow’s. 

This temptation is especially 
easy to accept if you are a 
country bank. A great many 
country banks have had loans 
paid off during the war. People 
have tried to get out of debt. 
With farm prices high, many bor- 
rowers have for the first time seen 
a chance to pay off their obliga- 
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tions. The loans paid off bore a 
much better rate of interest than 
can be obtained from government 
bonds. In many cases, competition 
of government subsidized credit 
agencies Ihave been serious. But 
why enumerate further? 


As soon as farmers can buy 


again, without restriction, trucks, 


tractors and equipment of all 
kinds, they will be eager to take 
advantage of the opportunity. 
Many returning soldiers will want 
to start in normal life again by 
going back to the farm and they 
will seek financial aid. Thus there 
are dynamic possibilities ahead. 
Moreover, every rural com- 
munity is sure to be a center of 
unprecedented activity in durable 
consumer goods. There will be a 
period in which new automobiles 
will be produced at the rate of 
about 6,500,000 cars per year. 
Electrical appliances of all kinds 
will be turned out on'a smaller 
scale. Local dealer organizations 
will jhave to be rebuilt. De- 
mobilized soldiers will want to re- 
open their little shops and small 
businesses of one kind or another. 
All of this spells potential bank 
accommodation. The situation ' 
looks far more dead today than it 
really is, and it will come to life 
with a bang when the war is over. 


Vv 
LOANS AND EMPLOYMENT 


A study of history shows that 
most post-war periods have found 
bank credit used to finance specu- 
lation: the coming post-war 
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period will be judged by the de- 
gree to which bank credit is used 
to finance employment. 


After World War I, substantial 
amounts of bank credit were used 
to finance speculation in com- 
modities, in farm lands and in 
foreign loans. In later stages of 
that post-war period bank credit 
was used to finance speculation in 
common stocks. 

If history repeats itself, there 
will be strong temptation after 
this war to extend bank credit in 
directions which feed speculative 
appetites. The lines of speculation 
may be different from those in 
previous post-war periods. The 
temptation should be resisted at 
all costs. 

In the coming peace, banking 
will be judged by the extent to 
which it aids in the creation of 
jobs for men returning from the 
armed services and for men re- 
turning from war plants. Direct- 
ly banks cannot contribute a 
great deal to reemployment of 
labor because the number of per- 
sons on their own payrolls will be 
limited. Indirectly the banks can 
contribute a great deal to employ- 
ment throughout all industry by 
making credit available where it 
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is most needed for an employment 
purpose. - 

The acid test of post-war loans 
will be whether they help to avert 
the threat of a great wave of un- 
employment. The banks should 
advertise to the public that they 
are doing everything in their 
power to meet this test. The em- 
phasis in public relations should 
be that loans help to create jobs. 
If this idea is properly presented 
to the public there will be a strong 
public opinion in support of 
private banking. 

There is some danger that such 
a program may result in the 
financing, not of true employment 
but of inflated wage and inflated 
labor costs. If that were to be the 
result, bank credit would again be 
serving the purpose of financing 
speculation, this time speculation 
in high wage rates rather than 
high commodity prices or high 
common stock prices. The protec- 
tion against this danger in the 
coming post-war period would 
seem to be careful discrimination 
by banks between high cost and 
low cost borrowers. Loan accom- 
modation should favor producers 
and merchants who are trying to 
lower the cost of living. 
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Liability of Guarantor Where Prior Endorsement 
Forged 


As between banks clearing through clearing house under 
clearing house rule requiring guaranty of prior indorsements, 
if a guaranty of prior indorsement contributes to or wholly 
causes final payment of check by drawee, the drawee is en- 
titled to relief against guarantor where an indorsement in 
fact is a forgery or is unauthorized. This rule of law was 
made applicable in the case of Hibernia National Bank in 
New Orleans v. National Bank of Commerce in New Orleans 
decided by the Supreme Court of Louisiana, 16 So. Rep. (2d) 
352. 

Plaintiff bank on June 14, 1939, made a loan of $100,000 
to Louisiana State University, represented by J. M. Smith, 
its then president. ‘The loan was evidenced by a demand note 
for the amount borrowed, made payable to the order of 
plaintiff bank by Louisiana State University, through Smith. 
On June 14, 19389, plaintff bank issued its cashier’s check paya- 
ble to Louisiana State University for the amount of the loan. 
On June 15, 1939, the check bearing the indorsement of 
Louisiana State University, by Smith as president, and the 
‘guaranty of the indorsement by the defendant bank, was 
presented for payment to plaintiff bank through the New 
Orleans Clearing House. Relying on the indorsement and 
guaranty, plaintiff bank paid the amount of the check to de- 
fendant bank. Thereafter plaintiff bank was informed that 
the indorsement appearing on the check was void because 
Smith was unauthorized to make the indorsement and that no 


NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) § 564. 





448 THE BANKING LAW JOURNAL 


part of the proceeds of the check was received by Louisiana 
State University or used or applied for its benefit. Louisiana 
State University refused to recognize the validity of the loan 
made by Smith and repudiated the entire transaction. De- 
fendant bank denied any liability to plaintiff bank. De- 
fendant bank contended that the alleged repudiation of the 
transaction by Louisiana State University was a matter which 
related to a controversy between plaintiff bank and the 
University; that the check issued by plaintiff bank to the 
order of Louisiana State University was indorsed in the name 
of the University by its then president, J. M. Smith, and was 
properly deposited in the account maintained with defendant 
bank by the University which was credited with the amount 
of the deposit the day it was made. Defendant bank denied 
that plaintiff bank paid the amount of the check relying upon 
the indorsement and guaranty as set forth in the petition. 

It was held that defendant bank could not escape liability 
to plaintiff bank. In honoring its cashier’s check, plaintiff 
bank relied on defendant bank’s guaranty of payee’s indorse- 
ment which proved to be unauthorized. A more detailed state- 
ment of the facts in the instant case appears in the court’s 
opinion as follows: 


On June 14, 1939, James M. Smith presented to Hibernia Bank 
a resolution, certified by him as President and ex-officio Secretary of 
Louisiana State University, purporting to authorize him as President 
to borrow on behalf of the University from Hibernia Bank the sum of 
$100,000 and to execute a demand note therefor. On the faith of 
what it considered to be a valid resolution, Hibernia Bank agreed to 
make the loan referred to therein. Accordingly, Hibernia Bank ac- 
cepted the note of Louisiana State University executed by Smith as 
President, and, contemporaneously therewith, executed its cashier’s . 
check for $100,000 payable to “Louisiana State University and 
Agricultural and Mechanical College.” The check was delivered to 
Smith, who, on the same day—June 14, 1939—after endorsing the 
check “Louisiana State University and A. & M. College, per J. M. 
Smith, Pres.,”’ delivered the check to the discount clerk of the Bank of 
Commerce. On the next day—June 15, 1939—the check, bearing 
Smith’s endorsement and the guaranty of the endorsement by Bank of 
Commerce, was presented for payment to Hibernia Bank, through the 
New Orleans Clearing House. Relying on the guaranty by the Bank 
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of Commerce and pursuant to section 9 of Rule 4 of the Rules and 
Regulations of the New Orleans Clearing House Association, Hibernia 
Bank paid $100,000, the amount of its cashier’s check, to the Bank of 
Commerce. 

The principal bank account of Louisiana State University was 
carried in the City National Bank of Baton Rouge. However, on 
February 3, 1937, Smith opened an account in the name of the 
University with the National Bank of Commerce in New Orleans. The 
initial deposit in the account, amounting to $1,006,888.90, represented 
the proceeds of $1,000,000 of 4% Serial Bonds of the Uriiversity, 
which Smith was authorized to sell and deliver to certain dealers in 
bonds in accordance with a resolution of the Board of Supervisors 
adopted on January 11, 1937. Thereafter, from time to time, other 
deposits were made in the account until it was closed on June 29, 
1939. These deposits were made up largely of proceeds derived from 
the sale of bonds or from the collection of interest coupons attached 
to the bonds, which transactions were handled through the bond de- 
partment of the National Bank of Commerce. The amounts deposited 
were withdrawn from time to time by checks signed by C. G. Johnson, 
auditor of the University. Many of these withdrawals were for rela- 
tively small sums. The $100,000 represented by the check of Hibernia 
Bank was placed to the credit of Louisiana State University on June 
14, 1939, the day the check was delivered by Smith to the Bank. The 
next day—June 15, 1939—Smith withdrew the $100,000 from the 
Bank of Commerce. On that day, Smith, on his oral request, obtained 
from the discount clerk of the Bank of Commerce a cashier’s check 
made payable to the order of Fenner & Beane, a stock and bond 
brokerage house in New Orleans. This check was delivered by Smith 
to J. M. Brown, who was carrying an account on the books of Fen- 
ner & Beane in his name for the benefit of Smith personally. Brown 
delivered the check to Fenner & Beane, and its proceeds were used to 
discharge a personal indebtedness due by Smith to that firm. This 
indebtedness grew out of certain speculations in wheat in which Smith 
was engaged. 

When the account of Louisiana State University in the Bank of 
Commerce was closed on June 29, 1939, there remained’ to the credit 
of the University, exclusive of the deposit on June 14, 1939, of the 
$100,000 in contest here, the sum of $7,797.73. This balance was 
withdrawn and the account closed under the direction of Dr. Paul M. 
Hebert, Acting President of the Louisiana State University. 

On June 25, 1939, Smith left the State of Louisiana, and on June 
27, 1939, Dr. Hebert, who was Dean of the Law School, was appointed 
acting president of the University, occupying that position until 
July 1,.1941. An investigation of Smith’s transactions involving the 
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University was immediately undertaken by direction of the University 
authorities. This investigation disclosed the transactions by Smith 
with the Hibernia Bank and the Bank of Commerce of which the 
University authorities had no previous knowledge and from which the 
University derived no benefit whatsoever. 

The purported resolution, a copy of which was presented by 
Smith to Hibernia Bank, had not been adopted by the Board of 
Supervisors of Louisiana State University and is not contained in the 
minutes of the Board. The document was prepared by Smith some 
time after the meeting of the Board held on May 29, 1939. ‘The 
credit of the $100,000, representing the check of Hibernia Bank 
which the Bank of Commerce entered in the account of Louisiana 
State University, has never been treated as a part. of the funds of the 
University, which has not, and does not, make any claim to the credit. 
As soon as the transactions entered into by Smith with Hibernia Bank 
and Bank of Commerce were made known to the University authori- 
ties, they promptly repudiated them—the loan effected by Smith with 
Hibernia Bank and the deposit by Smith of the proceeds of the loan 
in the Bank of Commerce. Both banks were promptly notified that 
the authorities of the University regarded the transactions as invalid 
and not binding on the University. After some correspondence be- 
tween their officers in which the Hibernia Bank asserted and the Bank 
of Commerce denied the latter’s liability on its guaranty of the en- 
dorsement on the check of Hibernia Bank, this suit was instituted. 
Neither of the parties litigant has made the Louisiana State Uni- 
versity a party to the suit. 

The history of the guaranty of endorsements by banks is set forth 
and the scope and effect of such endorsements are pointed out by Carl 
Zollmann in his comprehensive treatise on the law of Banks and 
Banking. Vol. 8, Perm. Ed., § 5631, p. 417. At page 418 of the 
same volume and section, the author announces the rule under which 
the banking business of the country is now carried on as follows: “A 
guaranty of prior indorsements is now universally required by clearing 
house rules.” The New Orleans Clearing House Association is operat- 
ing under the rule. Section 9 of Rules 4 of its Rules and Regula- 
tions. Commenting upon the scope and effect of such guaranty, Zoll- 
mann, in § 5635, announces the further rule of universal application, 
to-wit: “If such guaranty contributes to or wholly causes the final 
payment of the check by the drawee, the latter therefore is entitled to 
relief against the guarantor where an indorsement in fact is a forgery 
or is unauthorized.” 

By issuing its cashier’s check for $100,000 to the order of the 
Louisiana State University, Hibernia Bank became both the drawer 
and drawee of the instrument. Hibernia Bank was not required to 
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know the signature of the payee of the check, Louisiana State Uni- 
versity, which was not one of its depositors. In} honoring its cashier’s 
check, Hibernia Bank wholly relied on the guaranty of ‘the payee’s en- 
‘dorsement in compliance with the Clearing House Rules. Hibernia 
Bank was justified in the belief that the Bank of Commerce, in present- 
ing the cashier’s check for payment purporting to be endorsed by the 
payee who was not one of Hibernia Bank’s depositors, had, by the 
usual and proper investigation, satisfied itself of the authenticity of 
the payee’s endorsement. The endorsement of the Bank of Com- 
merce warranted the genuineness of what purported to be the en- 
dorsement of Louisiana State University, the payee designated in the 
check, and that the Bank of Commerce was authorized to collect the 
proceeds thereof. 


From which it is clear that the burden is upon the Bank of Com- 
merce, and not upon Hibernia Bank, to show that it was authorized 
to collect the amount of the check drawn by Hibernia Bank to the 
order of Louisiana State University. 

Although the Louisiana State University has not been made a 
party to this suit, it appears to be conceded by the parties litigent 
that the University has repudiated the transactions which have re- 
sulted in this lawsuit. It is admitted the position of the University is 
that the loan obtained by Smith from Hibernia Bank, the endorsement 
of the check in its name, the deposit of the proceeds of the check in its 
account in the ‘Bank of Commerce were ‘unauthorized, and: that the 
University received no benefit from the proceeds of the check to. 
which it makes no claim whatsoever. 


We are satisfied from our examination of the record that the 
resolution, presented by Smith to Hibernia Bank and which he repre- 
sented was adopted by the Board of Supervisors of the University, was 
not, as a matiter of fact, adopted by the Board, but was dictated by 
Smith to his secretary several days after the meeting of the Board 
was adjourned. Obviously, therefore, Smith was not authorized to 
make the loan with Hibernia Bank by virtue of the spurious resolution 
‘he presented to the Bank. Nor do we find that Smith was authorized 
to make the loan by the so-called Hoffpauir resolution which appears 
in the minutes of the meeting of the Board of Supervisors of the Uni- 
versity held on May 29, 1939, or by the so-called Pratt resolution 
which does not appear in the minutes at all. 

The testimony abundantly shows that the Hoffpauir resolution, as 
offered at the meeting of the Board of Supervisors of the University, 
related exclusively to the financing of the building program of frater- 
nity houses and the Pan Helenic House and that those portions of the 
resolution relating 'to the borrowing of funds for the ordinary opera- 
tion of the University during the summer and early fall months of the 
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session of 1939 and 1940 were prepared by Smith and added to the 
minutes several days after the adjournment of the meeting. 

Pretermitting the contention of Hibernia Bank that the so-called 
Pratt resolution can not be considered because it does not appear in | 
the minute book of the Board of Supervisors of the University, the 
testimony shows that the resolution as prepared by Pratt merely au- 
thorized Smith to make such financial arrangements with the banks 
as might be necessary to carry the University through the months of 
July, August and September, when the University’s appropriations 
would not be available. Several days later Smith dictated certain 
additions to the resolution, the effect of which was to somewhat ex- 
tend his authority in reference to the financial arrangements he was 
authorized to make with the banks. The so-called Pratt resolution, 
as stated, is not contained in the minutes and the present authorities 
of the University take the position that the resolution was not in 
fact offered by Pratt and adopted by the Board of Supervisors. There 
is a sharp conflict of testimony on this point. It is clear from what 
we have said that no authority was vested in Smith by virtue of the 
portions of the Hoffpauir resolution which he prepared after the ad- 
journment of the meeting and caused to be inserted in the minutes. 
Even if the Pratt resolution, as originally prepared, can be con- 
sidered notwithstanding its nonrecordation in the minutes and the 
doubt which arises as to its actual adoption, it gave Smith the au- 
thority only to make such financial arrangements with the banks as 
might be necessary to carry the University through the months of 
July, August and September. The resolution did not authorize Smith 
to borrow any specific sum, from any specific bank, to execute a note 
on behalf of the University, or to endorse the check and deposit the 
proceeds of the loan. The amount to be borrowed is not stated, nor 
are the terms and conditions of the loan stipulated. It seems to be 
plain that Smith, under the terms of the Pratt resolution, as originally 
prepared, was not vested with the authority to borrow any specific 
sum from,any specific bank and to endorse the check and to deposit 
the proceeds of the loan for account of the University. Moreover, 
in obtaining the loan from Hibernia Bank, Smith did not pretend that 
he was authorized to do so by either the so-called Hoffpauir resolution 
or by the so-called Pratt resolution but pretended that he was acting 
under the authority of another resolution which he represented was 
adopted at the same meeting of the Board of Supervisors of the 
Louisiana State University, which, in point of fact, was not adopted 
at that meeting or at any other meeting held by the Board. 

If, under the facts disclosed by the record, it can be said that the 
Hibernia Bank. was guilty of some negligence in its dealings with 
Smith, it can also be said that its negligence was in a measure 
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superinduced by the greater negligence of the Bank of Commerce in 
‘ guaranteeing ‘the purported endorsement of the Louisiana State Uni- 
versity, the payee designated in the check, which was calculated to 
lull the Hibernia Bank into a sense of security in reliance upon the 
guaranty of the Bank of Commerce. 


It is conceded by.the parties that ‘the evidence fails to show that 
Smith was specifically authorized by any resolution of the Board of 
Supervisors of Louisiana State University to open bank accounts, de- 
posit checks and to direct the distribution of the funds of the Uni- 
versity. ‘The Bank of Commerce, however, takes the position that 
while the authority to do those things was not contained in any for- 
mal resolution, it was conferred absolutely upon Smith by the action, 
or inaction, of the Board of Supervisors. Bank of Commerce takes 
the further position that the course of dealings with Smith, repre- 
senting Louisiana State University, with the Bank of Commerce from 
February 3, 1937, to June 14, 1939, established Smith’s authority 
to.endorse and deposit the check of Hibernia Bank in the Bank of 
Commerce so that the Bank of Commerce became the owner of the 
check with the right to collect the amount of the check. 

A great deal of evidence was offered by the parties in connection 
-with the positions taken by the Bank of Commerce. Since Louisiana 
State University is not a party to this litigation, it is manifestly im- 
possible for the court to adjudicate upon the validity of the ultimate 
claims, if any, the plaintiff and the defendant banks may have against 
the University. For the purpose of this litigation it suffices to say 
that the authorities presently in charge of the affairs of Louisiana 
State University have repudiated the transactions from their incep- 
tion. They contend that Smith was not either expressly or impliedly 
authorized to make the loan from Hibernia Bank, to endorse its 
cashier’s check, and to deposit the proceeds of the check in the Bank 
of Commerce. They point out, as shown by the evidence, that the 
‘Bank of Commerce was apprised by a letter signed by Smith him- 
self that C. G. Johnson, auditor of the University, was the person au- 
thorized to sign the checks for the University’s account. 

The evidence, including its own records, shows that the Bank of 
Commerce was fully advised that, except in a few specific instances, 
Johnson, the auditor, and not Smith, the president, was empowered to 
sign checks, vouchers and other documents for the proper’ conduct 
of the business of the University. From which it is argued with much 
force on behelf.of the Hibernia Bank that there is no substance in the 
argument made on behalf of the Bank of Commerce that Smith’s en- 
dorsement and deposit ‘of the check of Hibernia Bank must be 
presumed to be valid, since no other person had been authorized to 
. endorse or deposit the check. Counsel for Hibernia Bank say that, 
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in advancing ‘the argument, counsel for Bank of Commerce are mak- 
ing a deduction based on an erroneous assumption of facts and are’ 
running counter to the. Bank’s own records. 

Smith’s action in endorsing the check of Hibernia Bank in the 
name of Louisiana State University and depositing it in the Bank 
of Commerce, in the name of the University, was not of itself binding 
upon the University. The evidence shows that no person connected 
with the University, except Smith, knew of the deposit in the Bank of 
Commerce until sometime after it was made. At that time Smith 
had left the State. When the authorities then in charge of the af- 
fairs of the University learned of the deposit, they promptly re- 
pudiated it and, under the direction of its acting president and through 
its auditor, the University drew out of the Bank of Commerce the 
small balance then credited to its account before the alleged unau- 
thorized and unratified deposit was made. 

The universal rule of law is that the mere deposit of money in a 
bank by a third person to the credit of another does not show owner- 
ship in the latter person in the absence of a further showing of ac- 
ceptance or presumption of acceptance. 

The deposit of a check or money in a bank creates the relation 
of debtor and creditor and the relation is a voluntary one which can 
be established only by contract or by the will of the depositor. This 
rule, based on universal jurisprudence, is set forth in 3 Ruling Case 
Law, Banks, sec. 183, p. 556, thus: “Ordinarily, depositing money in 
a bank creates between the bank and the person credited therewith 
the relation of debtor and creditor. It is a contract relation which 
cannot be créated without the consent or acquiescence of both parties. 
The relation cannot be created by a third person, without authority 
express or implied, in that regard, depositing in a bank money to the 
credit of another. Such a deposit is not binding upon the latter un- 
less, with knowledge of the fact, he consents thereto or acquiesces 
therein, or by his conduct becomes estopped to deny the authority to 
imake the deposit.” 

It is also the universal rule of law that the president of a corpora- 
tion, by virtue of his office, does not have the power to endorse checks, 
drafts, notes and other obligations payable to the corporation. This 
rule is stated in Brady on Bank Ohecks, 2d Edition, sec. 169, pp. 
268-269: “While it is customary for some official, or employee, of a 
corporation to be authorized to indorse in some form checks payable to 
the corporation, the mere fact that a person is an officer of a corpora- 
tion does not give him the power to indorse and transfer checks paya- 
ble to the Company’s order. It has been held, for instance, that neither 
the president, secretary, general manager, nor cashier of a corpora- 
tion has inherent authority, that is authority merely by virtue of the 
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office which he holds, to indorse checks payable to the corporation.” 

The fact that, as shown by the evidence, Smith was given specific 
authority by special resolutions adopted by the Board of Super- 
visors to borrow money for account of the University for specific pur- 
poses did not constitute him the financial agent of the University for 
all purposes and vest in him general authority to sign or endorse 
checks of ,the University. It does indicate, however, that Smith was 
not authorized to borrow money for account of the University unless 
expressly empowered to do so by a resolution of the Board of Super- 
visors. Nor did the fact that the check of the Hibernia Bank was de- 
posited in the Bank of Commerce, credited to the account of the Uni- 
versity in that institution, and reflected in the bank balance of the 
University at the close of business on the date of the deposit con- 
stitute a ratification on the part of the University of the endorsement 
and the deposit. The action of the Bank of Commerce in entering the 
credit in the account of the University did not validate the endorse- 
ment. Nor did the reflection in the bank balance of the University 
validate the unauthorized deposit or make the University the owner 
of the money. If the University had received the proceeds of the 
check of Hibernia Bank, or had availed itself in any way of the de- 
posit of the proceeds, or had recognized the deposit in any manner, 
those acts might be urged as constituting a ratification by the Uni- 
versity of the act of Smith in making the endorsement and the act of 
Bank of Commerce in entering the credit to the University’s account. 
But none of those things occurred. As soon as the facts came to the 
knowledge of the authorities of the University, they promptly re- 
pudiated Smith’s endorsement of the check of Hibernia Bank and the 
crediting of the proceeds of the check to the University on the -books 
of the Bank of Commerce. 

When the Hibernia Bank issued its cashier’s check, it took the 
precaution of making it payable to the order of the Louisiana State 
University, and that fact alone presupposes that the check would be 
validly endorsed and deposited by some one authorized to do so. The 
guaranty by ithe Bank of the endorsement made by Smith in the name 
of the University, we think, meant, and was intended to mean, that the 
University would be benefited by the deposit in the Bank of Com- 
merce; otherwise the guaranty of the endorsement by the Bank of 
Commerce was valueless. 

. The question as to whether Hibernia Bank or the Bank of Com- 
merce must bear the loss of $100,000, which is impending as the re- 
sult of the transactions under review, must be resolved in favor of 
the Hibernia Bank. 

It is clear that Hibernia Bank should not be charged with the 
loss since the loss can not be ascribed to its action in making the loan 
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and issuing its cashier’s check. Hibernia Bank can suffer no loss by 
virtue of the payment of the check, because it paid the amount of 
the check only upon the guaranty by Bank of Commerce of the en- 
dorsement of Smith purporting to act for the Louisiana State Uni- 
versity, the payee designated in the check. 

As we have hereinabove remarked, Hibernia Bank took the pre- 
caution of making its cashier’s check payable to the order of Louisiana 
State University itself. And no loss could occur to anyone if the 
proceeds of the check had gone to the University. But the money did 
not go to the University. It went to the Bank of Commerce upon the 
unauthorized endorsement by Smith whereby, he undertook to transfer 
title to the Bank of Commerce, so that that bank was enabled by 
virtue of its own guaranty to collect the proceeds of the check from 
Hibernia Bank. , 

Hibernia Bank honored its cashier’s check relying upon the guar- 
anty of the Bank of Commerce which was endorsed on the instrument 
in accordance with the Rules of the Clearing House Association of 
which both banks were members. 


A case in which the issue raised and determined was substantially 
like the issue involved in this case is City Bank v. Hamilton National 
Bank, 71 App. D. C. 225, 108 F. 2d 588, decided by the United States 


Court of Appeals for the District of Columbia. In that case the 
court held, as shown by paragraph three of the syllabus, that: ““Where 
plaintff bank had discounted notes signed by husband and purportedly 
signed by wife, and had issued a cashier’s check payable to husband 
and wife, husband died before paying entire debt, and wife declined 
to pay balance because her purported signatures on note and cashier’s 
checks were forgeries, defendant bank which guaranteed the indorse- 
ment on the checks and collected amount of the checks was liable to 
plaintiff bank for balance of indebtedness.” 

It appears that the Hamilton National Bank sued the City Bank 
to recover the loss resulting from the forgery of the endorsements of 
the payee designated in certain cashier’s checks drawn by the Hamil- 
ton National Bank, which endorsements were guaranteed by the City 
Bank. The suit was defended by the City Bank on the ground that 
the loss occurred not by reason of the collection by the City, Bank of 
the amount of the cashier’s checks of the Hamilton Bank, but re- 
sulted from the loan which had been made by the Hamilton Bank on 
promissory notes containing forged signatures of one of the makers. 
The City Bank took the position that in guaranteeing the endorse- 
ments on the cashier’s checks, it did nothing to lessen the value of the 
promissory notes; that, in fact, it paid the amounts called for by the 
cashier’s checks to the person the Hamilton Bank intended should re- 
ceive the proceeds of the checks. The court, however, rejected this 
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contention, holding that the loss suffered by the Hamilton Bank’ was 
not due to its loan but was due to the payment of its checks, which 
payment it had made only by virtue of the guaranty of the endorse- 
ments thereon by the City Bank. This is what the court said: 

“Hamilton Bank, in issuing the checks, made them payable to both 
husband and wife and thereby indicated that they were the persons in- 
tended to receive the proceeds. It parted with none of its money when 
it accepted the notes. Its loss occurred when it paid the checks upon 
the guaranty of City Bank of the validity of the indorsements of 
Bernice Berman. It thus appears, that while Hamilton Bank was 
imposed upon by a forger, and on the faith of the forged notes gave 
him its checks payable to himself and his wife, City Bank was imposed 
on by the forger when he obtained its money on his own genuine in- 
dorsements and the forged indorsements of his wife. The loss sued on 
occurred as the result of reliance by Hamilton Bank on the guaranty 
of City Bank that the indorsements were valid. In this aspect, City 
Bank received from Hamilton Bank money to which it was not entitled. 
... The rule in thesé circumstances is that the bank which has drawn 
the cashier’s check on itself may recover from the collecting bank when 
the indorsement has been forged.” 


As the court found there the Hamilton Bank “parted with none 
of its money when it accepted the notes,” but that “its loss occurred 
when it paid the checks upon the guaranty of City Bank of the 
validity of the indorsements of Bernice Berman,” so we find here that 
the Hibernia Bank parted with none of its money when it accepted 
the note of Louisiana State University, but that its loss occurred when 
it paid its check upon the guaranty of Bank of Commerce of the 
validity of the University’s endorsement by Smith. If it had not 
been for this guaranty, in accordance with the rules of the New 
Orleans Clearing House, the Hibernia Bank would not have paid its 
cashier’s check at all. And it would not have been out any money if 
it had not paid its own check upon the guaranty of the Bank of Com- 
merce. The mere fact that Hibernia Bank accepted the note of the 
University would not have occasioned the bank any loss. The Hibernia 
Bank’s loss occurred when it paid out its $100,000; and it did not pay 
out this $100,000 until it paid it to the Bank of Commerce upon its 
guaranty of the payee’s endorsement. 


The decision in the Hamilton Bank case announces a sound princi- 
ple of law and we know of no reason why the principle should not be 
applied and made effective in determining the issues involved in this 
case. 

When the Bank of Commerce, pen oo its guaranty of what pur- 
ported to be the endorsement of Louisiana State University, the payee, 
collected $100,000 from the Hibernia. Bank on its cashier’s check, the 
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collection was made for its own account and not for the account of 
the University. The Bank of Commerce became the owner of the 
funds which were commingled with other funds of the bank. So 
much was thisi the case that if the funds are lost, stolen, destroyed, or 
become worthless, the loss must be borne by Bank of Commerce, even 
though it be free from negligence or fault. 7 Am. Jur., Banks, sec. 444, 
pp. 313-315. 

The only way in which Bank of Commerce could thereupon be- 
come the debtor of the Louisiana State University was either because 
the University authorized the deposit in the first instance or ratified 
it in the second instance. The University did neither of these things. 

The truth of the matter is that it is not Louisiana State Uni- 
versity which has received and is now in possession of the $100,000 
belonging to the Hibernia Bank. It is the Bank of Commerce which 
has received and is now in possession, or should be in possession, of 
the money. The money used by the Bank of Commerce in making the 
payment of $100,000 to Fenner & Beane was not the money of Louisi- 
ana State University, but it was the bank’s money. If any loss re- 
sults from this payment, it must be borne by the Bank of Commerce 
and not by Hibernia Bank. The record, therefore, presents a situa- 
tion in which the Bank of Commerce is in possession, or should be in 
possession, of the $100,000 which it collected from Hibernia Bank upon 
the faith of its guaranty of Smith’s endorsement of the Hibernia 
Bank’s check payable to the order of Louisiana State University. 

By its act of collecting the amount of the cashier’s check of 
Hibernia Bank without being authorized to do so by Louisiana State 
University, and the repudiation by the University of the deposit of 
the proceeds to its credit, Bank of Commerce has received from 
Hibernia Bank $100,000 which is not claimed by anyone except 
Hibernia Bank. 


Since the University denies the right of Smith to make the endorse- 
ment or to deposit the check and does not claim, but, on the contrary, 
disclaims any right to the proceeds of the check, the necessary result 
is that the Bank of Commerce should be made to return the $100,000 
belonging to the Hibernia Bank; otherwise, Bank of Commerce is in 
the position of enriching itself at the expense of Hibernia Bank. 


For the reasons assigned, the judgment appealed from is an- 
nulled, and it is now ordered that there be judgment in favor of the 
plaintiff, Hibernia National Bank in New Orleans and against the 
defendant, National Bank of Commerce in New Orleans, in the full 
sum of $100,000 with legal interest thereon from judicial demand, 
and all costs of suit. 
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Holder in Due Course of Note Assigned with 
Conditional Sale Contract Subject to 
Defenses Against Assignor 


A holder in due course of a note for the unpaid balance of 
purchase price of air conditioning unit, which note is assigned 
to the holder simultaneously with a conditional sale contract, 
is burdened with the obligations imposed by the contract and 
as such assignee of note and contract is subject to all the de- 
fenses existing against the assignor, seller of the equipment. 
State Nat. Bank of El Paso, Tex., v. Cantrell, Supreme Court 
of New Mexico, 143 Pac. Rep. (2d) 592. 

Defendant, one Cantrell, purchased an air-conditioning 
system from a heating company which was to be used in de- 
fendant’s restaurant. The sale price was $384.27, of which 
$35 was paid in ‘cash and the balance evidenced by defendant’s 
promissory note, with the seller named as payee therein. The | 
note was payable in twelve equal monthly installments of 
$29.11 each, with a provision for acceleration of the maturity 
of all installments at the election of payee for default in the 
payment of any of them. There was executed at the same 
time by the seller and by the purchaser a conditional sale con- 
tract which contained among other things, a provision as fol- 
lows: “The seller would guarantee said equipment for a 
period of five years.” The note was attached to the conditional 
sale contract and both were thus delivered to the heating com- 
pany at the time of their execution. Subsequently thereto, 
and before any installments had matured, the plaintiff, a na- 
tional bank, purchased the note and contract from the heating 
company. The two attached instruments were assigned to the 
plaintiff bank. The plaintiff bank paid a valuable considera- 
tion for the note and contract and at the time of their purchase 
was without notice or knowledge of any infirmity in the note. 
Before the transaction was completed, the plaintiff bank noti- 
fied the defendant in writing by letter that it was about to 
purchase the note and contract and enclosed a letter for his 
signature reciting that the equipment purchased has “been 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §682. 
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completely installed and is satisfactory” and promising to 
“make payment on the note in accordance with its demands, 
as due.” _ The defendant signed and returned this letter to the 
plaintiff. — 

The air-conditioning equipment sold and installed in the 
defendant’s restaurant was partly second-hand and was unfit 
_ for the purposes for which it was purchased, The defendant 
did not know that a portion of the equipment installed was 
second-hand or used equipment. Defendant subsequently 
notified both plaintiff bank and the heating company to make 
such repairs on the equipment as would cause it to function 
properly or to replace the same. Neither complied with the 
defendant’s request. Thereafter the defendant removed the 
equipment from his restaurant at his own expense. The plain- 
tiff bank brought this action against the defendant to recover 
on the note. The defendant filed a cross complaint. The trial 
court found for the defendant, from which finding and judg- 
ment the plaintiff appealed. From the above stated facts, the 
trial court concluded that the plaintiff assumed all the obliga- 
tions of the assignor under the terms of the conditional sale 
contract touching the equipment sold. It further concluded 
that there was an implied warranty that such equipment would 
properly air-condition defendant's place of business subsequent 
to its installation, that there was a breach of this warranty 
which resulted in a failure of consideration, to defendant’s 
damage in the sum for which judgment was rendered for de- 
fendant. 

On appeal the court held that the finding of the trial court 
established the plaintiff’s status as a holder in due course of the 
note sued upon. It purchased the note before maturity for 
a valuable consideration and without knowledge of any in- 
firmity. As against the plaintiff, as such a holder, mere knowl- 
edge that the consideration for the note was an executory con- 
tract whose subsequent breach later resulted in a total failure 
of consideration created no right in the defendant as maker 
thereof,. to interpose such fact as a defense. However, the 
court further held that the plaintiff was not only a holder in 
due course. of the note sued on but the assignee as well of the 
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conditional sale contract executed simultaneously with the note. 
As such assignee the plaintiff bank was possessed not only of 
the rights conferred thereunder, but also burdened with the 
obligations it imposed. The plaintiff as assignee of the con- 
ditional sale contract was subject to all defenses existing 
against the assignor. As to plaintiff’s claim of estoppel, the 
court held that the defendant was not estopped from denying 
liability and claiming damages for breach of warranties be- 
cause of the letter signed by the defendant prior to plaintiff’s 
acquisition of the note and contract, inasmuch as the letter was 
signed a short time after the air conditioning had been in- 
stalled and the defendant had not had occasion to use it. The 
judgment of the trial court was affirmed. 
The court in its opinion, in part, stated as follows: 


This is the second appeal in this case. For opinion on former 
appeal, see 46 N.M. 268, 127 P.2d 246. Our disposition of that ap- 
peal was to reverse a judgment against the appellant (plaintiff below), 
who remains appellant on this appeal, and to remand the cause with 
instruction to the trial court to set aside its: judgment and, upon due 
notice to the parties, to make findings of fact and conclusions of law 
and render such judgment as the findings and conclusions made should 
warrant. Following the mandate of this court, the trial court made 
its findings and conclusions and again entered judgment thereon that 
plaintiff take nothing upon its complaint and that the defendant re- 
cover from it the sum of $57 upon his cross complaint. This appeal 
- followed. For a more detailed statement of the facts than will appear 
herein, reference is made to the former opinion. 

The question for decision is whether the purchaser of certain 
equipment under a conditional sale contract, the unpaid purchase price 
of which is evidenced by an installment note, in an action by a holder 
in due course of the note who is assignee as well of the conditional 
sale contract, acquired simultaneously, may interpose a counterclaim 
for damages suffered by reason of breach of warranties touching the 
-equipment sold. . 

The facts arose on the purchase by defendant from Western Heat- 
ing and Engineering Company of an air-conditioning system to be used 
in defendant’s restaurant in the town of Hot Springs, New Mexico. 
The sale price was $384.27, of which:$35 was paid in cash and the 
balance evidenced by defendant’s promissory note, signed and delivered 
.on April 24, 1938, with the seller named ‘as payee therein.. It was 
payable in twelve.equal monthly installments: of $29.11 each beginning 
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on June 1, 1938, with a provision for acceleration of the maturity 
of all installments at the election of payee for default in the payment 
of any of them. There was executed at the same time by the seller 
and by the purchaser a conditional sale contract which contained, 
among other things, a provision as follows: “The seller would guar- 
antee said equipment for a period of five years.” The note was at- 
tached to the conditional sale contract and both were thus delivered 
to Western Heating and Engineering Company at the time of their 
execution. 

Thereafter, on May 14, 1938, and before any of the installments 
had matured, the plaintiff purchased the note and contract from 
Western Heating and Engineering Company. The two attached instru- 
ments were duly assigned to it. The plaintiff paid a valuable considera- 
tion for the note and contract and at the time of their purchase was 
without notice or knowledge of any infirmity in the note. 


Before completing the transaction, the plaintiff notified the defend- 
ant in writing by letter that it was about to purchase the note and 
-contract and enclosed a letter for his signature reciting that the equip- 
ment purchased has “been completely installed and is satisfactory” 
and promising to “make payment on the note in accordance with its 
demands, as due.” The defendant signed and returned this letter to 
the plaintiff. 

The air-conditioning equipment so sold and installed in defendant’s 
restaurant was partly second-hand and was unfit for the purposes for 
which it was purchased. The defendant did not know that a portion 
of the equipment being installed was second-hand or used equipment. 
He called upon both the plaintiff and Western Heating and Engineer- 
ing Company to make such repairs on the equipment as would cause it . 
to function properly or to replace the same. Neither compiled with 
this request. Thereupon the defendant removed the equipment from 
his place of business at an expense of $22 to him. 

The facts just related are within the findings of the trial court. 
From them it concluded that the plaintiff assumed all the obligations 
of the assignor under the terms of the conditional sale contract touch- 
ing the equipment sold. It further concluded there was an implied 
warranty that such equipment would properly air-condition defend- 
ant’s place of business following installation; that there was a breach 
of this warranty which resulted in a failure of consideration, to de- 
fendant’s damage in the sum for which judgment was rendered as 
aforesaid. 

We think the finding of the trial court establishes plaintiff's status 
as a holder in due course of the note sued upon. It purchased same 
before maturity for a valuable consideration and without knowledge 
or notice of any infirmity in the paper. 1941 Comp. § 53-152. As 
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against such a holder, mere knowledge that the consideration for the 
note was an executory contract whose subsequent breach later re- 
sulted in a total failure of consideration created no right in the maker 
to interpose such facts as a defense. Azar v. Slack, 29 N. M. 528, 224 
P. 398. If this were the sole question involved, the judgment under 
review would have to be reversed upon the authority of the case cited. 

Unfortunately for plaintiff’s position, however, it not only was a 
holder in due course of the note sued on but the assignee as well of the 
conditional sale contract executed at the same time and as a part of 
the same transaction. While no rights are asserted under this con- 
tract in the present action, nevertheless, as assignee thereof, the plain- 
tiff was possessed not alone of the rights it conferred, but burdened as 
well with the obligations it imposed. Zederman v. Thomson, 17 N. M. 
56, 121 P. 609; 55 C. J. 1331 and 1334, §§ 1414 and 1417 under 
topic “Sales”; Whiting v. Squeglia, 70 Cal. App. 108, 232 P. 986; 
Mercantile Trust Co. v. Roland, 143 Okl. 190, 288 P. 300; Doub v. 
Rawson, 142 Wash. 190, 252 P. 920. Under these authorities, the 
plaintiff as assignee of the conditional sale contract was subject to 
all defenses existing against the assignor. 

As already indicated, plaintiff’s status as a holder in due course of 
the promissory note sued upon ordinarily would seem to conclude the 
defendant. But the record also discloses it as the assignee of the con- 
ditional sale contract arising out of the same transaction. Accord- 
ingly, by virtue of 1929 Comp., § 105-417, then governing (Cf. 1941 
Comp., § 19-101, Rule 13 (a) and (b), the defendant was entitled to 
plead as a counterclaim the breach of warranty either as “a cause of 
action arising out of the contract or transaction set forth in the com- 
plaint as the foundation of the plaintiff’s claim, or connected with the 
subject of the action” (first subparagraph of § 105-417) ; or, as “any 
other cause of action arising also on contract and existing at the com- 
mencement of the action.” The trial court did not err in so holding. 


The plaintiff seeks to base an estoppel on the trial court’s Finding 
No. 8, as follows: “8. That the defendant had written notice from the 
plaintiff, that the State National Bank of E] Paso, Texas, intended to 
purchase said note and that prior to the purchase of same, the defend- 
ant notified plaintiff in writing that the installation of the equipment 
covered by the conditional sale contract and promis(s)ory note 
attached thereto had been completely installed and was satisfactory ; 
that defendant further notified plaintiff in writing at said time that he 
would make payments on the note in accordance with its demands.” 

The finding is based upon a letter signed by defendant and de- 
livered to a representative of plaintiff in response to a letter by plain- 
tiff addressed to defendant announcing that it had agreed to purchase 
‘from Western Heating end Engineering Company the con- 
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ditional sale contract and note in question. ‘The letter closed with 
these statements : 


“Before completing this purchase, we desire that you sign the en- 
closed letter and return it to us. 

“The Western Heating and Engineering Company’s representative 
will deliver this letter to you so that he can return it to us Monday.” 

The plaintiff's letter and a prepared reply were delivered to de- 
fendant late one evening immediately after installation had been com- 
pleted and following operation of the equipment for a short time, there 
being no occasion. to employ it in actual use until next morning when, 
according to the defendant, he had to use a board to get the com- 
pressor to work. The defendant signed the letter on the assumption 
that, since the plaintiff was purchasing both the contract and the note, 
it would be under the same obligation to fulfill the terms of the con- 
tract as the original seller, its assignor. ‘This is said merely to reflect 
the record on the circumstances under which the letter relied on as an 
estoppel was given to the plaintiff and not as excusing or mitigating 
its effect. Except for the bare letter itself, there is no testimony 
touching the plaintiff’s reliance upon the letter in making the pur- 
chase of the note sued upon. 

The various elements necessary to create an estoppel are set out in 
Dye v. Crary, 13 N. M. 439, 85 P. 1038, 9 L. R. A., N. S., 1186, but 
one of which appears here. Only the isolated finding quoted above ap- 
pears on this issue. None other was requested or made. Evidently 
this matter was given little weight below and is entitled to no more 
here since the record presented fails to establish an estoppel. State v. 
Capital Bank, 32 N. M, 369, 257 P. 993, 53 A. L. R. 1356. There is 
authority for the proposition that a signed statement ‘of similar pur- 
port to the one before us does not conclude the purchaser but is only 
to be considered along with all other evidence on the issue whether or 
not there has been a breach of warranty. See Avery Co. v. Peterson, 
41 S. D. 442,171 N. W. 204. 

One other question, that of waiving an express warranty by in- 
voking the principle of an implied warranty, is argued. Without de- 
termining its materiality on the record before us, we fail to find where 
the attention of the trial court was directed to the question and a 
ruling invoked. The plaintiff placed complete reliance on its conten- 
tion that as a holder in due course of the note, it was not bound by tlie 
obligations of the contract. The existence or not of warranties, express 
or implied, seemingly in no manner engaged its attention at the trial. 
Accordingly, under well settled principles of review we will not con- 
sider the question here. 

We have not overlooked plaintiff’s contention that the rights of 
the parties are determinable by the laws of Texas rather than those of 
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New Mexico, the note being payable in El Paso, Texas. The result 
is the same since we see no difference in the laws of the two states as 
they affect the questions here raised and resolved. 

The judgment of the district court will be affirmed and 

It is so ordered. 


Custom and Usage of Banks in Honoring Letters 
of Credit 


Where in the issuance of letters of credit by a bank, the 
issuing bank has in mind certain definite customs included in 
a document referred to in the credit, evidence that one copy 
of the bill of lading with a letter of guaranty of| a prime New 
York bank isa full set of bills according to a well-established 
custom among New York bank and exporters is not admissible 
to show what is meant by the term “full set of bills of lading” 
as used in the letters of credits. 

Where letters of credit stipulate that the issuing bank 
agrees to honor seller’s drafts accompanied by documents 
showing shipment ‘c. i. f.” under the term “c, i. f.” the seller 
has the option of prepaying freight charges or deducting it 
from the invoice. The issuing ‘bank’s refusal to accept the - 
drafts on ground that invoices showed deduction of the freight 
by the seller is a repudiation of the letters of credit. This was 
decided in the case of Dixon Irmaos & Cia. Ltda. v. Chase 
National Bank of City of New York, United States District 
Court, S. D. New York, 53 Fed. Supp. 933. 

Pursuant to instructions from its correspondent bank in 
Belgium, the defendent national bank on April 8, 1940, issued 
two irrevocable letters of credit to the plaintiff, a’ Brazilian 
cotton exporting firm. Under the credits the defendant bank 
agreed to honor drafts drawn by the plaintiff at 90 days sight 
for sums not exceeding the amounts of the credits, if presented 
at the defendant bank in New York on or before May 15, 
1940. The credits provided that full sets of bills of lading 
and documents evidencing shipment c. i. f., Ghent Antwerp, 
should accompany the drafts. Plaintiff shipped two lots of 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §§ 766-769. 
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cotton to its customer in Belgium and sent drafts and in- 
voices covering both lots to the Guaranty Trust Co. of New 
York (herein referred to as the trust company) together 
with a letter of instruction as to presentation of the drafts and 
documents under the credits. These were presented to the 
defendant bank on May 15, 1940. Belgium and Holland 
were invaded ‘by the armed forces of Germany on May 10, 
1940. The defendant bank refused to honor the drafts stat- 
ing as to each draft three grounds of refusal, only two of 
which were material in the instant case, i.e., that one copy of 
the bill of lading was missing and that freight was deducted 
from the invoice, whereas the credit called for a c. i. f. ship- 
ment. The cotton never arrived at its destination and the 
plaintiff was not paid. The trust company presented with 
each draft one bill of lading out of the full set of two, to- 
gether with a letter of guaranty in lieu of the missing bill 
of lading, whereby the trust company agreed to hold the de- 
fendant bank harmless from consequences which might have 
followed from acceptance of the draft without a full set of 
bills of lading. Plaintiff thereupon brought suit against the 
defendant bank to recover on the unpaid drafts. Plaintiff 
contended that one copy of a bill of lading with a letter of 
guaranty of a prime New York bank (the trust company here- 
in mentioned) was, in reality, a full set of bills of lading ac- 
cording to a, well-established custom among New York banks 
and exporters of accepting the available copies of a bill of 
lading and a guaranty in lieu of the missing bills of lading. 

It was held that where, in the issuance of the letters of 
credit, the defendant bank had in mind certain definite cus- 
toms included in the document referred to in the credits, the 
evidence offered by the plaintiff that one copy of the bill of 
lading with a letter of guaranty of the trust company was a 
full set of bills according to the established custom of New 
York banks and exporters was not admissible to show the 
import of the term “full set of bills of lading” as referred to 
in the letters of credits. The court further held that under a 
“ec. i. f.” shipment, it was optional with the seller whether it 
prepaid the freight or deducted it from the invoice and the 
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defendant bank’s refusal to accept the drafts because the in- 
voices showed deduction of the freight charges was a repudia- 
tion of the defendant bank’s letter of credits. The plaintiff’s 
complaint was dismissed. 

The court, in its opinion, stated as follows: 


Whether or not evidence of this custom or usage might otherwise 
be considered, in my view of the case such consideration must be ex- 
cluded because the credits themselves provided “Unless otherwise ex- 
pressly stated, this credit is subject to the Uniform Customs and Prac- 
tices for Commercial Documentary Credits fixed by the Seventh Con- 
gress of the International Chamber of Commerce and certain Guiding 
Provisions.” When usage or custom is considered in relation to the 
terms of a contract it is done upon the theory that parties contracted 
with the usage or custom in mind to the end that in construing the 
contract the court may arrive at what the parties intended by the 
words they used. With such proof contracting parties may be held 
to have inferred that they would be bound by such usage. In issuing 
the credits, however, it is evident that the Chase Bank had certain 
definite customs in mind and that those were the ones included in the 
document referred to in the credits. In view of this, I think there 
is no room for the inference that other customs not referred to may be 
considered as having been in the minds of the officials of the Chase 
Bank responsible for the language of the credits. “An expression in the 
contract of one or more things of a class implies the exclusion of all 
not expressed, although all would have been implied had none been 
expressed.” Manners v. Morosco, 2 Cir., 258 F. 557, 560. 

The second question presented is whether deduction of the freight 
from the invoices was a deviation from the requirement of the credits 
calling for c. i. f. shipments. As to this plaintiff contends that the 
term c. i. f. means the cost of the merchandise, cost of insurance and 
cost of freight, that according to general and accepted practice in 
the trade, under ac. i. f. shipment, freight may be either prepaid or 
deducted from the invoices and that in either case the seller pays the 
freight. The defendant argues that under the definition of the term 
c. i. f. in “American Foreign Trade Definitions,” incorporated by 
reference in the credits, the seller must “pay freight charges sufficient 
to carry goods to agreed destination” and that this means to prepay ' 
and does not allow the freight to be deducted from the invoices. The 
evidence establishes that there is no generally accepted custom or 
practice in the commercial world under a c. i. f. shipment as to the 
manner of payment of the freight. It seems to be optional with the 
seller, whether he shall prepay it or deduct it from the invoice. The 
courts have taken a similar view. Thames & Mersey. Ins. Co. v. U. S., 
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237.U. S. 19, 35 S. Ct. 496, 59 L. Ed. 821, Ann. Cas. 1915 D, 1087; 
Warner Bros. & Co. v. Israel, 2 Cir., 101 F. 2d 59; A. Klipstein & Co. 
v. Dilsizian, 2 Cir., 273 F. 473. The defendant however urges that 
the New York Court of Appeals has held otherwise in Cundhill v. Mill- 
hauser Corp., 257 N. Y. 416, 178 N. E. 680. I think there is no ground 
for the contention. In the Cundhill case the court said at page 420 of 
257 N. Y., at page 681 of 178 N. E.: “This court in Seaver v. Lindsey 
Light Co., 233 N. Y. 273, 276, 135 N. E. 329, has defined a c. i. f. con- 
tract as follows: “The meaning of the letters “c. i. f.” im an executory 
contract is . . . well understood in the commercial world. They 
mean the cost of the merchandise, insurance thereon, and freight 
charges to point of destination. . . . Unless there is something in a 
c. i. f. contract to indicate to the contrary, the seller completes his 
contract when he delivers the merchandise called for to the shipper, 
pays the freight thereon to point of destination, and forwards to the 
buyer bill of lading, invoice, insurance policy, and receipt showing 
payment of freight.’” In the latter case the court cited as authority 
for its view of the meaning of the letters c. i. f. Thames & Mersey Ins. 
Co. v. U. S. supra and Klipstein & Co. v. Dilsizian, supra. There is 
no reason to suppose that the New York Court of Appeals intended to 
hold that the term c. i. f. had a different meaning than it was held to 
have in the Thames case and the Klipstein case. ‘The defendant’s con- 
tention amounts, therefore, to the proposition that the term c. i. f. as 
defined in “American Foreign Trade Definitions” means something: 
different as to the manner of payment of freight than the generally 
accepted meaning of the term in the trade and its meaning as de- 
fined by the courts. In “American Foreign Trade Definitions” there 
is contained the following provision: 

“10. The seller may desire to quote a price covering the 
cost of the goods, the marine insurance on the goods, and all trans- 
portation charges to the foreign point of eee: In this case, the 
proper term is: 

“<C. I. F. (named foreign port)’ 

“Under this quotation: 

“A. Seller must 

“(1) make freight contract and pay freight charges sufficient to 
carry goods to agreed destination.” 

Under this definition I think the words “pay freight charges” are 
used in direct relation to the quoted price and only in the sense that 
the seller must include im the quoted price the cost of the freight and 
not necessarily that he must prepay it. There is no more ground for 
holding that under the definition the freight must be prepaid than 
there is for the view that the New York courts are not in accord with 
the generally accepted meaning of the term in the trade. I hold, 
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therefore, that the requirement of the credits calling for a c. i. f. ship- 
ment meant that the seller had the option of either prepaying the 
freight or deducting it from the invoice and that the defendant’s refusal 
to accept the drafts upon the ground that the invoices showed’a de- 
duction of the freight was a repudiation of its credits. 

Findings of fact and conclusions of law are filed herewith. The 
complaint is dismissed. 


Investment of Trust Funds in Land Outside the 
State Prohibited 


A resident decedent’s estate should be administered in the 
state (New York) and the estate investments kept in the 
state. No investments shall be made in land or in securities 
affecting land located outside the state. The fact that statutes 
permit foreign banking corporation to qualify as a fiduciary 
in the state does not authorize the administration elsewhere 
than in the state. In re Pessano’s Estate, Surrogate’s Court, 
45 N. Y. Supp. (2d) 873. 

This was a proceeding in the matter of the estate of An- 
tonio C. Pessano, decedent. The Girard Trust Company and 
others filed an account as fiduciaries, and the special guardian, 
for infants contingently interested in decedent’s estate, filed 
nine objections to the account. 

The first of these raised issue as to the administratian of the 
estate outside this state and to the making of investment in 
real property securities outside the state. The second objec- 
tion sought credit to principal account of interest accrued on 
an asset as of date of decedent testate’s death. The account- 
ing parties did not controvert this position of the special 
guardian. This objection was sustained. The third objection 
protested the reporting as uncollectible of a mortgage on land 
in Richmond County, New York City. Since the mortgage 
is still chargeable to the accounting parties and since they will 
have to report their handling of it in a future account this ob- 
jection was dismissed with the reservation that like objection 
may be interposed on a subsequent account. Objection four 
raised issue as to failure to amortize premium paid on the 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §506. 
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purchase of certain bonds. Such amortization was required. 
Objection was sustained, The fifth objection criticized invest- 
ments of a total of $85,600 in real estate securities affecting 
properties in the states of Pennsylvania and New Jersey. Ob- 
jection six was an allied objection since it sought surcharge 
for failure to allocate to this estate its ratable share of certain 
amortization payments made on the principal of the respec- 
tive mortgages in which the estate had a participation. Ob- 
jection seven raised issue as to the retention in the estate of 
certain bonds. No criticism was made of the original invest- 
ment. The court found no basis for surcharge in the mere re- 
tention and so overruled the objection. Objection eight criti- 
cized the proposal of the accounting parties to abandon as 
uncollectible a note. The proof showed sufficiently that the 
note was worthless and so its abandonment was approved and 
the objection overruled. Objection nine criticized the proposed 
computation of principal commissions. A recomputation was 
acceded to by the accounting parties. The objection was sus- 
tained to the extent of directing that the computation of com- 
missions be made in accordance with the decree on the prior 
accounting and the applicable law. 

The decedent testate died domiciled in New York. He had 
been domiciled elsewhere but removed to New York with his 
wife and had established his domicile in New York at a time 
when the business in which he had a major interest had likewise 
removed there from another state and had established its 
main headquarters there. The questions at issue were to be 
determined on the basis of decedent’s status as a resident of 
New York. Decedent’s will had been duly probated in this 
state and his fiduciaries had been appointed by and are re- 
sponsible to a court of this state. 


Decedent appointed as his fiduciaries his widow, his three 
daughters and a banking corporation of Philadelphia, Pa. 
The evidence established that the entire administration of the 
estate and all decisions respecting investments ‘and reinvest- 
ments were made by the banking corporation and that the 
individual fiduciaries took no effective part in the administra- 
tion of the estate. 
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The accounting parties sought to justify the investment 
in liens on New Jersey and Pennsylvania land by the terms 
of decedent’s will. The will stated that the fiduciaries may 
invest the funds in their charge “in any form of securities with- 
out regard to requirements of any law as to investments of 
éxecutors and trustees, but shall have full power and authority 
to invest in any securities, stocks, bonds or other investments 
which, in their judgment, are safe and for the best interest of 
my estate.” The court held that the text did not authorize 
the investment in liens on land located outside this state and 
that the controlling standards of proper estate administration 
were not dispensed with by this text. These fiduciaries could 
not offer this text to justify a “wildcat” oil venture in Texas 
or a prospecting for gold in Alaska. They remained bound 
by the fundamentals of fiduciary duty despite this text. Only 
the limitations to legal securities as defined in our statutes 
were dispensed with but nothing more. The terms of the 
wili were held not to be a cover for the investments referred 
to in: objection five. On that ground alone the court held the 


fiduciaries liable as asked by the special guardian. The court 
further ruled on the other aspects of the investments which 
were criticized by the special guardian and which in his report 
were asserted to make the respective investments unsuitable 
intrinsically for the funds of this estate. The court, in its 
opinion, stated as follows: 


The legal standard for the administration of the estate of one of 
our citizens is declared in Ormiston v. Olcott, 84 N.Y. 339, 343, and 
in many other cases in our courts. The rule is that a resident’s estate 
should be administered here and the estate investments and securities 
kept here. In particular the rule is that no investment shall be made 
in land or in securities affecting land located without this state. Our 
statutes permit a foreign banking corporation to qualify as a fiduciary 
in this state. That fact does not authorize the administration of the 
estate elsewhere than in this state. There is no lack of conveniences 
for estate administrations in this state. When the business in which 
deceased had been active throughout his business life had come to this 
state deceased (one of its principal managers) concurred in that deci- 
sion. The advantages flowing to businesses and individuals from domi- 
cile in this state have made it the chief center of business administration 
for the entire country. The establishment of 4 domicile here by de- 
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ceased was of his choice and, if it is to be related to his prior domicile 
at all, is to be construed as a purposeful change. The fact that of the 
fiduciaries only his widow was domiciled here does not warrant any 
conclusion that deceased authorized any departure from the standard 
of estate administration established in this state for the estates of 
its citizens. 

It is peculiarly essential that in the case of the estate of one of our 
citizens no investment should be made in land or in liens on land lo- 
cated outside this state. Such land and such liens are wholly within 
the control of the jurisdiction in which the land is located. In trust 
administrations the principal has been established by legal decision 
that investments in land and in liens on land by fiduciaries should be 
limited to land located within this state. The difficulties imposed by 
alien laws in respect of property which can never be brought within 
the control of the courts of this state are so substantial that there 
should be no departure from this standard rule unless a testator in 
specific terms authorizes such investments. 


The first of the mortgage participations is one of $4,000 in a 
mortgage securing the total sum of $165,000 which is a lien on premises 
at 48th Street and Osage Avenue, Philadelphia, Pa. At the time this 
mortgage was taken collateral bonds were required from two individuals 
who were chief owners of the shares of the corporation mortgagor. A 
total of $25,500 has been paid off on the principal. Up to the time of 
default under the mortgage no distribution was made to this estate of 
any amortization payment but after default the estate was given its 
ratable share in all collections of principal. The corporate executor 
did not make the certificate required by the text of our Banking Law 
operative at the time of the investment and it did not furnish the notice 
required by our Banking Law. Such requirements emphasize the need 
for the rule already stated that investments in liens on land should be 
limited by trustees to land in this state. At the time of this investment 
our law (Banking Law, § 188, subd. '7, as amended by chapter 385 of 
the Laws of 1917) stated in respect of participation in mortgages: “but 
such bond and mortgage shall be a legal investment for trustees under 
the laws of this state and the records of such corporation shall at all 

- ‘times show every interest in the said’ bond and mortgage and any part 
interest in such bond and mortgage so apportioned shall at all times 
be and remain at least equal in lien to any other interest therein and 
such corporation shall promptly notify each person of full age and 
sound mind entitled to the income therefrom of the fact that such in- 
vestment has been made.” No change was made in this text until the 
effective date of chapter 323 of the Laws of 1933—April 21, 1933. 
This bond and mortgage did not conform to the statutory requirements 
of this state for legal investments nor did the corporate executor com- 
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ply with the requirements of the statute just quoted. In addition our 
state has established by case law and by statute rules for the appor- 
tionment of the proceeds of defaulted mortgage investments (Matter 
of Chapel’s Will, 269 N. Y. 464, 199 N. E. 762, 103 A. L. R. 1268; 
Matter of Otis’ Will, 276 N. Y. 101, 11 N. E. 2d 556, 115 A. L. R. 875. 
Personal Property Laws, § 17-c) which differ widely from the rules for 
such apportionment adopted by the courts of Pennsylvania. These 
divergencies in procedure, in salvage operations serve to point up the 
necessity for limiting investments as required by Ormiston v. Olcott, 
supra. For the failure of this investment to conform to our statute and 
for the failure of the corporate executor to obey the requirements of 
our statute in respect of this participation the objection thereto of the 
special guardian is sustained. 

The second participation alleged to be unsuitable for trust invest- 
ment is one of $25,000 in a mortgage on} the Hotel Dennis in Atlantic 
City, N. J. The proof is that this investment was part of a mortgage 
for $2,000,000. ‘The corporate fiduciary had held a prior mortgage 
of $1,500,000 in which it had given a participation to this estate of 
$25,000. ‘That original mortgage was satisfied upon the execution of 
the new mortgage which contemplated that $500,000 of additional 
money would be furnished as part of the financing needed for enlarging 
and modernizing the hotel. As part of the plan for the additional 
loan the owners agreed to procure from their own or from other 
sources substantial additional money and agreed that such money 
would be expended first before advances were made out of the $500,000 
additional over the original loan of $1,500,000. In other words, the new 
mortgage was, in part at least, a building loan. Such a loan is wholly un- 
suitable for trust funds and the court holds that it was improvident 
and negligent to put any of the estate money into such an investment. 
But the investment was negligent and improvident for another rea- 
son. The mortgage did not cover the furnishings and fittings in the 
hotel property. The sole security was the real property consisting 
of land and building. ‘The building had only a specialized use and such 
use was impossible unless the building was fitted and furnished ade- 
quately. A mortgage on such a specialty should be disapproved unless 
as a minimum the security includes control over the furnishings neces- 
sary to adequate operation. Lacking such furnishings a mortgagee 
would have to contemplate total lack of income until a buyer could be 
found for a bare building or, in the alternative, would have to contem- 
plate a very large additional investment for furnishings to put the 
building on an earning basis prior to sale. Such risks ought not be 
taken by trustees. In addition there was here the same failure to ob- 
serve the requirements of our Banking Law as in the case of the 
participation just discussed. For all these reasons the objection of 
the special guardian to this investment is sustained. 
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The third participation alleged to be unsuitable for trust invest- 
ment was one of $50,000 in a mortgage of $2,500,000 on premises on 
Chestnut Street, Philadelphia. This property was owned by a Mrs. 
Penfield. The buildings on the premises were*old and unsuitable for 
the plot at the time of the loan and the allocation of the participation. 
The appraiser of the corporate fiduciary assigned his entire valuation 
to the land disregarding the buildings. The then president of the 
corporate fiduciary made a memorandum on the appraisal which es- 
tablishes that the corporate fiduciary knew that the income from the 
buildings was not sufficient to pay taxes and mortgage interest. He 
also made a memorandum which is in the file respecting this investment 
which makes it clear that the investment was made in large degree upon 
the supposed security of the bond of Mrs. Penfield who was then re- 
puted to be a very wealthy woman. The testimony of the representa- 
tive of the corporate fiduciary given before the court that the fiduciary 
here relied chiefly upon the value of the property is not accepted by the 
court as true. It is directly contradicted by the contemporaneous record 
just referred to and the court holds that such contemporaneous rec- 
ord states the actual fact as the basis upon which the loan was made. 
This court has said in Matter of Dalsimer’s Estate, 160 Misc. 906, 
291 N. Y. S. 34, that trustees may not invest in real estate unless safety 
of principal and continuance of income during the life of the invest- 
ment are reasonably assured and that trustees may not invest in a 
property upon which the structures are unsuitable and are inevitably 
to be replaced if the site is to be adequately improved. This court 
said that the making of loans on land values of sites with unsuitable 
buildings was merely a first step in a building operation into which a 
trustee should not enter. In Feist v. Fifth Avenue Bank of New 
York, 255 App. Div. 324, 5 N. Y. S. 2d 736, 738, the Appellate Division 
of this department stated more cogently than did this court the objec- 
tions to such investments as tthe one here under discussion. That court 
said: “While it is argued that the buildings located on the property 
constituted improvements within the meaning of the agreement, we do 
not believe that is so. One might just as well contend that dilapidated 
dwellings which had become uninhabitable, run down stables or garages 
and antiquated loft or factory buildings from which there was little or 
no return might come within the purview of improved real estate as 
used within the meaning of the trust indenture.” The decision in the 
Appellate Division in this case was reversed in the Court of Appeals 
but only because the submission of the controversy passed on in the 
first instance by the Appellate Division under its power to act on 
submissions did not conform to the rules respecting submitted con- 
troversies. ‘The Court of Appeals reversed saying that the court 
below should not have acted on the record before it. It did not dissent 
from the decision taken by the court below on the propriety of the in- 
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vestments. Indeed it confirmed the opinion below in that respect when 
it said (280 N. Y. 189, at page 192, 20 N. E. 2d 388, at page 389): 
“We think that the phrase ‘improved real estate’ must here be taken in 
the sense in which the words are usually employed in respect of similar 
investment situations, i. e., land which at the given time is substantially 
enhanced in value by some probably durable structural improvement.” 
(Emphasis supplied.) 

The will of this deceased said to his fiduciaries that they might 
make investments only if they were “safe and for the best interest” of 
his estate. This investment was neither safe nor in the interest of the 
estate. The objections of the special guardian thereto are sustained on 
this ground and as well on the ground stated respecting the failure 
to comply with the Banking Law of this state. 

The fourth par ticipation alleged to be unsuitable for trust invest- 
ment is one of $5,000 in a mortgage of $215,000 on vacant land in 
Montgomery County, Pa. The security underlying this mortgage was 
something over 100 acres of vacant land which had been acquired by 
a builder who initiated a real estate development project on the site. 
That the corporate fiduciary was aware that the loan was risky is 
evidenced by the fact that it required the borrower to insure his life 
for a term continuing through the due date of the mortgage loan. It 
was patent to anyone that the loan was unsafe if the development 
project failed. Under the mortgage, plots could be released as re- 
quired for development with residences. It was inherent in the de- 
velopment project that if the residences could not be built or, when 
built, could not be sold at a profit the development must stop. This 
loan was as risky as a building loan because under it the mortgagee, 
in the case of default, would have on its hand incompleted buildings or 
at the the best vacant land productive of no income at all. Such an 
enterprise is not one in which trust funds ought to be put. On the 
authority of the cases cited in the immediately preceding discussion the 
objections of the special guardian are sustained. The objections are 
sustained likewise because of failure to conform to the requirements 
of the Banking Law of this state. 

The fifth and final participation alleged to be unsuitable for trust 
investment is one of $1,600 taken in a mortgage for $800,000 which 
is a lien on premises located on South 16th Street in Philadelphia. 
At the time of the investment the mortgage was running as a past due 
mortgage for more than two years. No attempt was made to comply 
with provisions of the Banking Law of this state and for that reason 
the objection of the special guardian of this investment is sustained. 


The rulings made in respect of these five participations dispose of 
objections I and V of the special guardian except insofar as objection. 
V relates to the management of the investments after they were made. 
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The court finds nothing in the actual management of the investments 
to warrant criticism. ‘They should not have been made but having 
been made nothing in the conduct of the fiduciaries otherwise would 
warrant criticism. 

Objection VI of the special guardian calls attention to a failure 
to credit to the investments the proportionate interest of the estate in. 
payments on account of principal. If the court were to assume that 
the investments had been properly made and that the properties had 
the values assigned to them by the accounting parties, the failure to 
credit portions of amortizations would not be criticizable. Subdivision 
(b) of objection VI refers to the supposed overcharge and foreclosure 
costs and expenses in relation to the mortgage on the vacant land re- 
ferred to above. The accounting parties have accepted as true the 
representations of fact contained in the special guardian’s report in 
this regard and in any event such excess charge would have to be re- 
versed. However as to foreclosure costs and charges to the estate for 
tax payments and the like made in relation to properties in which the 
estate held participations the ruling of the court sustaining the objec- 
tions of the special guardian carries with it the obligation of the 
fiduciaries to refund to the estate all capital charges made by reason of 
the original investment or the later handling of it. The total cash is 
to be replaced in principal account and upon such replacement the 


fiduciary making repayment will be entitled to take over for his own 
account the investment thus made good. 
Submit, on notice, decree accordingly. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Negligence of Depositor Precluded Recovery from 
Depository Bank 


Hillside Dairy Co. v. Cleveland Trust Co., Supreme Court of Ohio, 
53 N. E. Rep. (2d) 499 


A depositor may not recover from a depository bank for loss 
sustained by reason of the payment of checks, each bearing a forged 
indorsement, when such loss is due to the negligence of: the depositor 
through his continued, misplaced confidence in his own faithless 
employee who committed the forgeries and concealed them from 
both the depositor and the depository bank. 

In the instant case the forger was an employee of the depositor 
and was unknown to the defendant trust company. He was retained 
by the depositor long after it learned of his previous difficulty of a 
similar nature. Moreover, the negligence of the depositor in failing 
to discover the forged indorsements although 102 checks were issued 
and transactions extended over a period of three and one-half years, 
precluded recovery from depository bank. 


Action by the Hillside Dairy Company against the Cleveland Trust 
Company ito recover for losses sustained from the cashing of certain 
checks bearing forged indorsements. Judgment for plaintiff was reversed 
and rendered by the Court of Appeals, which then certified the record 
to Supreme Court for review and final determination. 

Affirmed. 

The plaintiff, the Hillside Dairy Company, instituted this action in 
the Court of Common Pleas to recover from the defendant, the Cleveland 
Trust Company, for losses sustained from the cashing of certain checks 
bearing forged indorsements. 

In the trial court a jury was waived and a judgment was rendered 
in favor of the plaintiff. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 551. 
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Upon an appeal to the Court of Appeals on questions of law the 
judgment of the trial court was reversed, and a final judgment was 
entered for the defendant. 

The Court of Appeals also found its judgment in conflict with that 
of the Court of Appeals of Hamilton County on the same question in 
the case of Hartford Accident & Indemnity Co. v. First National Bank, 
61 Ohio App. 217, 22 N. E. 2d 517, and certified the record to this 
court for review and final determination. 


John B. Oviatt, of Cleveland, for appellant. 
Cummings, Mook, Strong & Douglas and Russell V. Bleecker, all of 
Cleveland, for appellee. 


WEYGANDT, C. J.—The operative facts in this case are not 
in dispute. 

Several questions are presented. However, only one requires con- 
sideration inasmuch as it is dispositive under the particular facts of: this 
case. 

The defendant interposed several defenses. One of these was a 
claim of negligence on the part of the plaintiff. The Court of Appeals 
sustained this contention. Was this correct? 

In the year 1932 the plaintiff dairy company employed a bookkeeper 
named George Reid. Among his numerous duties were the preparation 
of vouchers and the drawing of checks which he submitted to the com- 
pany president for signature. During a period of approximately three 
and one-half years between June, 1937, and November, 1940, Reid fraud- 
ulently drew 102 checks in favor of 48 different payees to some of 
whom the dairy company was not indebted. All these checks were 
drawn on the defendant trust company and were duly signed by the 
president of the plaintiff dairy company. Reid forged the indorsements 
of the payees and fhen cashed the checks among his acquaintances 
instead of going to the defendant trust company where he was unknown. 
All the checks were duly received by the trust company through the 
clearing house and. were charged to the plaintiff’s commercial account. 
Each month the president of the plaintiff company called at the trust 
company and obtained a statement and cancelled checks. 

It appears further from the record that about a year after Reid was 
employed by the plaintiff company the president discovered that he 
had been ‘‘involved’’ previously in a financial difficulty as an employee 
of the Telling-Belle Vernon Company and had ‘‘made a-settlement”’ 
for a shortage in cash, after which he left that company. 

In the case of 8S. Weisberger Co. v. Barberton Savings Bank Co., 84 
Ohio St. 21, 95 N. E. 379, 381, 34 L. R. A. N. S., 1100, this court 
restated the familiar rule that ‘‘where one of two innocent parties must 
suffer because of a fraud or forgery, justice imposes the burden upon 
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him who is first at fault and put in operation the power which resulted 
in the fraud or forgery’’ 

Likewise, in the case of Jones v. People’s Bank Co., 95 Ohio St. 253, 
116 N. E. 34, this court held that negligence on the part of a depositor 
in the issuance of a check may constitute a defense in such an action 
against a depositary. 

In the instant case the forger was an employee of the plaintiff and 
was unknown to the defendant; he was retained by the plaintiff long 
after it learned of his previous difficulty of a similar nature; the checks 
bore the genuine signature of the president of the plaintiff company and 
reached the defendant through the clearing house in the usual manner; 
the plaintiff failed to discover the forged indorsements although 102 
checks were issued and the transactions extended over a period of 
three and one-half years, during which time the cancelled checks and 
statements came into the possession of the plaintiff regularly each month. 

Under these circumstances this court is of the opinion that the Court 
of Appeals was not in error in holding that the conduct of the plaintiff 
precluded a recovery from the defendant. The judgment of the Court 
of Appeals must be affrmed. 

Judgment affirmed. 


Right of Survivorship in Joint Accounts 


Lynch v. Murray, United States Circuit Court of Appeals, Fifth Circuit, 
139 Fed. Rep. (2d) 649 


Where a depository agreement is executed by a decedent and 
another, and where it is stipulated that all sums on deposit in bank 
are owned by both parties with right of survivorship, and further 
stipulated that the agreement could not be changed nor terminated 
except by the consent of both parties, it is held that such agreement 
created a right of survivorship enforcible under Florida statute, 
which precludes recovery by decedent’s administrator from survivor 
of: deposits thus created. : 

Decedent, prior to her death, created two joint bank accounts 
in her name and that of another, the defendant in the instant case, 
in two banks in Miami, Florida. The joint accounts were created by 
the execution of written agreements between decedent and the 
defendant and with the depository banks, wherein it was stipulated 
that all sums theretofore or thereafter deposited in the joint accounts 
by either party should be owned by the decedent and the defendant 
jointly, with the right of survivorship. There was a further stipula- 
tion agreed to by both parties, that no provision of the instrument 
could be changed, waived or terminated except by written notice to 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 449-461. 
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the depository banks signed by both parties. On the date of dece- 
dent’s death there were sums aggregating more than $30,000 on 
deposit in the two depository banks. Plaintiff, decedent’s administra- 
tor, claimed the funds in behalf of decedent intestate and defendant 
claimed them by right of survivorship. 

It was held that the depository agreement executed by decedent 
and defendant created a right of survivorship which entitled the 
defendant to the fund on deposit as survivor under the Florida 
Statute. 


Action by Signa F. Lynch, as administratrix of the estate of Frances 
Lynch, deceased, against Mabel P. Murray to recover bank deposits made 
by deceased during her lifetime and which were claimed by defendant 
under a right of survivorship. From a judgment for defendant, plaintiff 
appeals. 

Affirmed. 

Frank J. Wideman, of Washington, D. C., and J. Field Wardlaw, 
of West Palm Beach, Fla., for appellant. 

John M. Murrell and Wm. H. Malone, both of Miami, Fla., for 
appellee. 


HOLMES, C. J.—This appeal involves the title to bank deposits, and 
is governed by the law of Florida. Its correct decision depends upon 
the construction of a statute of that state modifying the common law of 
joint tenancy with the right of survivorship. 

Prior to her death, Frances Lynch created joint bank accounts in 
various cities in the name of herself and the appellee. All funds 
deposited in these accounts originally were the property of Miss Lynch, 
or came from joint accounts of Miss Lynch and her mother. Miss Lynch 
died on May 19, 1942, and on that date sums aggregating more than 
$30,000 were on deposit in joint accounts in two banks in Miami, 
Florida. The appellant, decedent’s administratrix, claimed the funds 
in behalf of her intestate ; Mrs. Murray claimed them by right of survivor- 
ship; and both banks filed bills of interpleader. The cases were con- 
solidated and tried before the court without a jury, and judgment was 
entered for appellee. The administratrix has appealed. 

The following material facts, as- found by the court below, were 
clearly proven by the evidence and must be accepted as true: Miss 
Lynch and the appellee lived together and were intimate friends; each 
felt toward the other as a sister; and on more than one occasion Miss 
Lynch stated in public that whatever property she owned she considered 
Mrs. Murray’s also. When three of the joint bank accounts were opened, 
including one of the two here involved, Miss Lynch discussed at length 
with officers of the banks the nature and legal consequences of joint 
accounts; and on each occasion she made clear her intention that either 
she or Mrs. Murray should have the right to draw upon the account, 
and that upon the death of one of them the entire balance in the account 
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should be the property of the survivor. These statements were admissible 
as declarations against interest. 

One of the joint’ accounts involved was opened in the First National 
Bank of Miami on November 18, 1941. At that time Miss Lynch and 
Mrs. Murray executed an agreement in writing providing that they 
agreed with each other and with the bank that all sums theretofore or 
thereafter deposited in the joint account by either party should be 
owned by Miss Lynch and Mrs. Murray jointly, with the right of 
survivorship. It was further agreed that no provision of the instrument 
could be changed, waived, or terminated, except by written notice to 
the bank signed by both parties. On December 10, 1941, when the other 
account in controversy was opened in the Little River Bank & Trust 
Company, Miss Lynch and Mrs. Murray executed an instrument con- 
taining provisions identical with those referred to in the depository 
agreement at the First National Bank of Miami. 

Prior to July 1, 1941, Section 5482 of the Compiled General Laws 
of Florida provided that the doctrine of the right of_survivorship, in 
eases of real estate and personal property held by joint tenants, should 
not prevail in Florida. As of July 1, 1941, and prior to the creation 
of the joint accounts here in question, an exception was engrafted upon 
the statute with respect to estates created by a conveyancee to two or 
more persons where the instrument creating the estate expressly provided 
for the right of survivorship.! 

In the case of Cerny v. Cerny, 11 So. 2d 777, the Supreme Court of 
Florida held that the provisions contained in a bank signature-card (as 
were the depository agreements here) would not be construed as vesting 
title or creating a right of survivorship on the part of a joint depositor 
unless it contained unequivocal language to show that the survivor of 
two persons having a joint bank account should take title at the death 
of the other. 

Under the common law, the doctrine of survivorship was an incident 
to all joint tenancies.” Growing disfavor with the doctrine caused many 
states to enact statutes limiting its application to cases where the 
creation of a joint tenancy with right of survivorship. was clearly 
intended and effectuated in the instrument of conveyance.* As we 


1 Section 689.15 of the Florida Stautes of 1941, F.S.A. § 689.15, provides “The doctrine 
of the right of survivorship in cases of real estate and personal property held by joint 
tenants shall not prevail in this state; that is to say, except in cases of estates by entirety, 
a devise, transfer or conveyance heretofore or hereafter made to two or more shall create 
a tenancy in common, unless the instrument creating the estate shall expressly provide 
for the right of survivorship; and in cases of estates by entirety, the tenants, upon divorce, 
shall become tenants in common.” 

2 Thornburg v. Wiggins, 135 Ind. 178, 34 N.E. 999, 22 L.R.A. 42, 41 Am St. Rep. 422; 
Johnston v. Johnston, 173, Mo. 91, 73 S.W. 202, 61 L.R.A. 166, 96 Am. St.Rep. 486; 
7 RCL. 812. 

3 Thornburg v. Wiggins, supra; Farr v. Trustees of Grand Lodge, 83 Wis. 446, 53 N.W. 
738, 18 L.R.A. 249, 35 AmSt. Rep. 73; 7 R.C.L. 813, 814; Anderson v. Acheson, 182 Iowa 
744, 110 N.W. 335, 9 L.R.A..NS., 217. 
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interpret the amendatory statute of 1941, supra, and the plain implica- 
tion of the Florida Supreme Court in the Cerny case, the State of Florida 
will recognize and enforce the doctrine of survivorship with respect to 
joint bank accounts if the terms of the depository agreement unequivo- 
eably provide therefor. Upon this record, the court below did not err 
in finding that the depository agreement expressly provided for the 
creation of a joint ownership of the funds on deposit with the right of 
survivorship. Such right, being clearly intended and effectuated in 
said agreement, is valid and enforceable under said statute of Florida. 
The judgment appealed from is affirmed. 


RUSSELL, D. J. (concurring specially. ) 

I concur in the judgment of affirmance because of the ‘‘plain 
implication of the Florida Supreme Court in the Cerny case, the State 
of Florida will recognize and enforce the doctrine of survivorship with 
respect to joint bank accounts if the terms of the depository agreement 
unequivocally provide therefor.’’ While the evidence is ample to 
support the finding that Miss Lynch intended to give a joint interest 
in the deposit to Mrs. Murray with the right to the entire remaining 
balance in the checking account if she outlived her, I am not at all 
certain that the instrument when construed as a whole is sufficient to 
legally effectuate her intention. It may be well doubted whether this 
instrument which gave to either of the parties the right of withdrawal 
of the whole of the account constituted a present gift legally enforceable, 
lacking as it does the essential element of relinquishment of dominion over 
the thing given. Also I am not at all certain that such an instrument 
could be said to create a ‘‘ joint tenancy’’ within the terms of the Florida 
Statute and legal principles applicable thereto, where the ‘‘tenants’’ 
though joint owners each have an individual and separate right of 
disposal of the entire estate. The difficulty becomes clear if we envision 
a conveyance of real estate to two parties as joint owners but with a 
provision that either should have ‘the right to convey the joint ownership 
by individual deed. It is at most a hybrid form of joint tenancy.* Joint 
ownership does not mean joint tenancy alone; partners and tenants in 
common are joint owners though not joint tenants.> The Florida statute 
refers only to ‘‘joint tenants.’? Some States, among them California and 
New York, have thought advisable, doubtless to remove the legal diffi- 
culties mentioned, to enact statutes defining such joint depositors as 
joint tenants, but our attention is called to no such Florida Statutes. 


4See Appeal of Garland, 126 Me. 84, 136 A 459; In re Cotter’s Will, 159 Misc. 324, 287 
N.YS. 670; Clark v. Bridges, 163 Ga. 542, 186 S.E. 444; Hamilton v. First State Bank of 
Willow Hill, 254 Ill.App. 55; Staples v. Berry, 110 Me. 32, 85 A. 303, 33 C.J. 907, n. 3b, 
holding where either one of two joint owners can draw upon a joint bank deposit for the 
entire amount of such deposit at any time, such power is inconsistent with the attributes 
of‘a joint tenancy. 

5.In re Huggins’ Estate, 96 N.J.Eq. 75, 125 A. 27; Minor v. Perry, D.C., 19 F.Supp. 
449, 450. 
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It would appear that such agreements can be upheld only upon the 
theory of a contract between the parties and thus avoid the legal inability 
to uphold them as a gift in presenti and because questionable as evidenc- 
‘ing joint tenancy. If the present case was submitted and uninfluenced 
by any Florida adjudication, I would be inclined to follow those 
adjudications amply supported by law and reason, some of which are 
cited above, and strike down such agreements after death (except as for 
the protection of the bank) as an abortive attempt to make a testa- 
mentary disposition without the formality of a will, for under the facts 
here disclosed that was the actual purpose of ‘the insertion of the 
provision of the right of survivorship. Especially should this be so 
where the normal rule of descent of property to the family line is 
interrupted, as in the present case, and where the joint deposit is a 
checking account, constantly fluctuating, and where the ‘‘survivor’’ 
contributed nothing to either the original or any subsequent deposit. 
In the Cerny case, supra, the question certified was whether the writing 
there involved constituted ‘‘a contract’’ and while referring to the joint 
tenancy statute of Florida, by its language and the clear implication 
above referred to apparently recognized the contract theory. I therefore 
concur in the judgment of affirmance in this case. 


Payee of Check Precluded from Asserting Signature 
Unauthorized by Ratification of Same 


Strader v. Haley, Supreme Court of Minnesota, 12 N. W. Rep. (2d) 608 


A party may be precluded under the Negotiable Instruments Law 
by ratification of his signature on a check from asserting that the 
signature is unauthorized. Under the Negotiable Instruments Law, 
ratification of an unauthorized signature is equivalent to precedent 
authority. By ratification, the principal absolves the agent from 
any liability to the principal which otherwise would result from the 
fact that the agent acted without authority. z 

Where unauthorized signature does not amount to a forgery as 
defined by criminal statute, it may be ratified and a party who with 
full knowledge of the facts receives and retains the proceeds or 
benefits of his unauthorized signature upon an instrument is con- 
sidered to have ratified the signature. 

Plaintiff brought four separate actions against one Haley and 
others wherein she sought to recover amounts of checks, the payment 
of whtich she claimed was obtained by forgeries of her name as 


NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) § 503. 
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drawee or indorsee by the defendant Haley. Plaintiff also brought 
an action against a bank wherein she asked for a declaratory judg- 
ment upon the allegation that the bank was liable to her for the 
amounts of certain checks paid by it and charged to her account. 
The five actions were tried together. The evidence disclosed that 
the defendant Haley signed the plaintiff’s name to checks with no 
intent to defraud. In each instance Haley used the proceeds to 
purchase merchandise for the plaintiff and subsequently gave the 
marchandise and proceeds of checks to the plaintiff. The plaintiff 
was found to have full knowledge of all these facts. 


It was held that the plaintiff ratified the unauthorized signatures 
on checks by her acts and conduct, and therefore plaintiff was pre- 
eluded under the Negotiable Instruments Law from asserting the 
fact that the signatures of Haley were unauthorized in her actions 
against the defendant Haley and others who cashed the checks for 
Haley. The plaintiff had accepted and retained the benefits of the 
unauthorized acts of Haley with full knowledge of all the facts. 
This constituted ratification of Haley’s acts, and plaintiff’s retention 
of proceeds and benefits, as result of Haley’s unauthorized signatures 
on checks, ratified the signatures. 


Four separate actions by Marjorie T. Strader against Dan Haley, 
ete., and others to recover amounts of checks, and an action for declara- 
tory judgment by Marjorie T. Strader against the Liberty State Bank. 


The actions were tried together. Judgments for defendants, and plain- 
tiff appeals. , . 

Affirmed. 

R. Edison Barr, of St. Paul, for appellant. 

Mogren, O’Donnell & Harvey, W. H. Fallon, Mark H. Gehan. and 
Smith, Waldorf & Sehm, all of St. Paul, for respondents. 


PETERSON, J.—In four separate actions against the defendants 
other than the Liberty State Bank, plaintiff seeks to recover the amounts 
of checks the payment of which she claims was obtained by means of 
forgeries of her name as drawer or endorsee by the defendant Haley. 
In the ease against the bank she asks for a declaratory judgment that 
the bank is liable to her for the amounts of eertain of the checks paid 
by it and charged to her account. The five actions were tried together. 

Between July 11, 1936, and June 14, 1941, 69 such checks aggre- 
gating $1,852.55 were negotiated by Haley. In the action against Halev 
as sole defendant, plaintiff claims that during July and August, 1936, 
Haley forged her name as a drawer on two checks dated July 11 and 13 
respectively for $15 each payable to Haley ; that he endorsed the checks ; 
that he obtained cash therefor from one McBride or McBryan, to whom 
the checks were returned by the bank on account of insufficient funds, 
and that, because of threats to prosecute her for issuing checks with 
insufficient funds, she paid them through her attorney, Charles N. Dohs. 

In the actjons against Haley and the defendants other than the bank, 
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plaintiff seeks to recover the amounts paid on checks in which she was 
named as payee and upon which she claims her endorsement was forged. 
In the Lux ease she also seeks to recover upon three checks aggregating 
$65 upon which she claims her signature both as drawer and endorsee 
was forged. 

In the bank case as it stood at the time of trial, plaintiff sought a 
declaratory judgment that the three checks held by Lux, upon which 
she claimed her name was forged as drawer and endorsee, were forgeries 
and that the bank was liable for having paid the same under the forged 
signature and endorsement and that Lux was liable for having received 
payment thereunder from the bank. The checks were charged back to 
Lux by the bank, and Lux counterclaimed on them. So far as plaintiff’s 
account with the bank was concerned, it stood as though the checks had 
never been charged to it. 

Numerous defenses were interposed, including denials of plaintiff’s 
claims, estoppel, ratification, and negligence on the part of plaintiff 
with respect to Haley’s acts which defendants claimed prevented recov- 
ery. We deem it necessary to discuss only one of them, viz., ratification, 
because an affirmance upon that ground requires an affirmance in all 
the cases. 

The first two checks—those cashed by McBryan—were cashed in 
July, 1936. The next check, which was a dividend check payable to 
plaintiff, was cashed about six months afterwards, some time after 
February 1, 1937. During the year 1938, between January 17 and 
November 15, 11 checks were cashed at intervals varying from one-half 
to one and one-half mouths. In 1939, four checks were cashed at inter- 
vals of one, three, and seven months. During 1940, 20 checks, and during 
1941, 22 checks were cashed at intervals generally of one-half to a month. 
The checks varied in amount from $10 to $50. Park Recreation Parlor, 
Ine., cashed 31 checks of the face value of $555; Lux, 20 checks of the 
face value of $695; Esslinger, Incorporated, 7 checks of the face value 
of $330.55 ; and Liberty State Bank, 8 checks of the face value of $207. 

During the greater portion of the period from 1936 until the latter 
part of September 1941, Haley and his wife lived with plaintiff in her 
home without charge or payment of rent. Plaintiff furnished their 
meals. Haley and his wife did some work about the house in payment 
therefor and served as companions for plaintiff. During all this time 
income due to plantiff was collected by Charles N. Dohs, her attorney, 
acting as her agent, and later R. Edison Barr, and paid to her directly 
at the rate of $100 per month to defray her household expenses with 
checks varying in amount from $10 to $50. These checks were delivered 
by mail. Plaintiff received many checks other than those here involved. 
It is undisputed that Haley at the specific instance and direction of 
plaintiff cashed most of those checks. 

Plaintiff’s claim and her testimony in support thidvot are to the 
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effect that her name was forged on all the checks in dispute; that by 
means of the forged signatures Haley negotiated the checks and obtained 
payment thereof; and that he converted the proceeds of the checks to 
his own use. She claims that he obtained possession of the checks in 
dispute in which she was named as payee without her knowledge and 
consent and forged endorsements thereon for the purpose of negotiating 
them. 

The evidence for defendants is to the effect that the checks in dispute, 
the same as the others, were endorsed by plaintiff as payee; that she 
delivered them to Haley so endorsed with directions to cash them, to 
purchase groceries, liquor, and beer for her and to pay the balance to 
her; that he carried out her directions explicitly and that she received 
from Haley the full proceeds of the checks in cash and merchandise 
purchased as she had directed. 

During a eonsiderable part of the time when the Haleys lived with 
plaintiff and when the checks in dispute were cashed, Haley was un- 
employed. He then had no income ard no means of his own with which 
to make the purchases of merchandise or the payments of money in 
question. No reason is suggested in the evidence why he should have 
made such purchases or payments, if he were able to do so, with his 
own funds. On the contrary, the only reason suggested for such acts 
is that the merchandise was purchased with plaintiff’s money and that 
the money turned over to her belonged to her. 

Plaintiff was without means of support other than the checks received 
from her attorneys. She depended on getting the checks promptly, and 
if the checks did not arrive on the day they were due she promptly 
ealled her attorney on the telephone concerning the matter. She did 
not call him concerning any of the checks in question. She testified that 
she needed the proceeds of the checks to pay her living expenses and 
that she never had over $20 in cash on hand. Yet, the evidence shows 
that during 1938, 1940, and 1941 all the checks covering periods for as 
long as two months were cashed by Haley and that she managed to get 
along the same as if she had received them. 

Both sides offered expert testimony relative to the genuineness of 
the signatures. As to the facts concerning Haley’s getting possession 
of the checks, his acting as plaintiff’s agent in cashing them and account- 
ing to her for the proceeds thereof, plaintiff’s case stands on her un- 
supported testimony. As to such facts, defendants’ version was sup- 
ported by the testimony of both Mr. and Mrs. Haley, by one of: the slips 
written by plaintiff listing the merchandise to be purchased for her by 
Haley, by testimony to the effect that plaintiff on one occasion accom- 
panied Haley to Esslinger’s place, where she sat in the automobile while 
he went inside to cash a check and to purchase merchandise, and by the 
other facts which have been stated above. 

Although the actions were for the recovery of money judgments and 
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triable to a jury, the parties stipulated that the only issue to be sub- 
mitted to the jury was whether any, and if so which, signatures of 
plaintiff appearing on the checks were written by Haley. The verdict 
was that all the signatures of plaintiff on the checks in question were 
written by him. The court in each case adopted the finding so made 
and among other things made findings of its own to the effect: that 
plaintiff received from Haley all the proceeds of the checks in the form 
of cash and merchandise; that all the cash and merchandise was 
received by plaintiff under such circumstances that she was charged with 
notice and knowledge that the same were the proceeds of the checks in 
question ; that plaintiff accepted the merchandise and cash under such 
circumstances that the same were in full satisfaction and payment for 
the proceeds of all said checks and that by her silence and conduct 
plaintiff ratified, affirmed, and accepted the actions of Haley in cashing 
the checks. Among others, the court found as a conclusion of law that 
the plaintiff had ratified Haley’s actions and conduct in cashing the 
checks. 

1. The first question is whether or not, assuming a ratification in 
fact, plaintiff is liable for Haley’s acts. Where a signature on a check 
or other negotiable instrument is forged or unauthorized, the rights of 
the parties to the instrument are determined by N. I. L. § 23, Minn. St. 
1941, § 335.12, Mason St. 1927, § 7066, which provides: ‘‘When a signa- 
ture is forged or made without the authority of the person whose sig- 
nature it purports to be, it is wholly inoperative, and no right to retain 
the instrument, or to give a discharge therefor, or to enforce payment 
thereof against any party thereto, can be acquired through or under 
such signature, unless the party against whom it is sought to enforce 
such right is precluded from setting up: the forgery or want of 
authority.”’ 

The problem here is whether or not ‘‘precluded’’ includes eases of 
ratification. The authorities are in conflict, and consequently we must 
choose what appears to us to be the correct rule. The question is one of 
statutory construction. 

The section in question, like many other provisions of N. I. L., is 
declaratory of prior law. Montgomery Ward & Co., Ine., v. Central 
Co-Op. Assn., 201 Minn. 425, 276 N. W. 731. ‘‘The common law indicates 
what is meant in the statute by the provision ‘unless the party against 
whom it is sought to enforce such right is precluded from setting up the 
forgery or want of authority.’ ’’ Gluckman v, Darling, 85 N. J. L, 457, 
459, 89 A. 1016. As used in this connection, the word ‘‘preclude’’ is a 
comprehensive one denoting ‘‘to prevent or hinder by necessary con- 
sequence or implication.’’ See Webster’s New International Dictionary, 
2d Ed. 1937. 

A party may be prevented as a consequence of ratification from 
asserting a right or a defense. In numerous cases decided both before 
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and after the enactment of N. I. L. in 1913, the word ‘‘preclude’’ was 
used with such meaning. In Woodbury v. Larned, 5 Minn. 339, 344, 
5 Gil. 271, 276, where a principal by accepting the benefits of a trans- 
action ratified his agent’s extension of the time of payment of a promis- 
sory note, we held that the. legal consequence of the ratification was to 
preclude the principal from denying the agent’s authority to consent 
to the extension. We said: ‘‘. . . Indeed, it is scarcely possible he could 
have taken away the interest note with the other, without an inquiry 
as to the facts of the transaction; and the authorities above cited, with 
others which might be adduced, show that by accepting a benefit aceru- 
ing from the acts of the agent, he is precluded from denying his 
authority.”’ 

In Washburn v. Van Steenwyk, 32 Minn. 336, 356, 20 N. W. 324, 
330, we held that an election made by a cuardian on behalf of a widow 
in another state to take under a will was binding on the widow and 
**precluded’’ her from making a different election in this state. In 
Marshall v. Gilman, 52 Minn. 88, 97,.53 N. W. 811. 812, we held that 
the bringing of a former action for rescission did not ‘‘preclude’’ 
plaintiff from recovering damages in a subsequent action for a breach 
of representations and warranties. In Johnson v. Town of: Clontarf, 
98 Minn. 281, 286, 108 N. W. 521, 523, we held that plaintiff was not 
“‘precluded’’ by an application of the doctrine of election between 
inconsistent remedies from maintaining his action. The cited cases were 
decided prior to the enactment of N. I. L. We call attention to only a 
few cases subsequently decided, where we used the word ‘“‘precluded”’ 
with the same meaning. Dickinson v. Citizens’ I. & F. Co., 139 Minn. 
201, 204, 165 N. W. 1056, 1057 (a case of ratification by a corporation 
of its attorney’s acts) ; Nelson v. Berkner, 139 Minn. 301, 305, 166 N. W. 
347, 348 (contract provision held not to preclude vendee from showing 
fraud in its procurement); Edward Thompson Co, v. Schroeder, 131 
Minn. 125, 128, 154 N. W. 792, 793 (to same effect, where there was a 
sale of lawbooks). , 

Other courts and writers have used the word ‘‘preclude’’ with the 
same meaning. Henry v. Heeb, 114 Ind. 275, 16 N. E. 606, 5 Am. St. 
Rep. 613. The note in 5 Am. St. Rep. at page 619, quotes Wharton on 
Agency and Agents as using the word with the same meaning. In 
Thompson v. Howard,- 31 Mich. 309, 312, an election of inconsistent 
remedies was held to ‘‘preclude’’ the party from making another election. 
In Lull & Skinner Co. v. Kemmerer Vehicle Co., 136 Iowa 549, 114 
N. W. 22, the syllabus says that an accord or satisfaction ‘‘precluded’’ 
plaintiff from claiming further damages. To the same effect is the deci- 
sion in Miller v. Layne & Bowler Co., Tex. Civ. App., 151 S. W. 341. 

Of course the word ‘‘precluded’’ also denotes the consequence of an 
estoppel. A party may be precluded by estoppel the same as by other 
acts. But ‘‘precluded’’ is not the equivalent of an estoppel, and its 
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meaning should not be so limited. A formidable array of authorities 
hold that the word ‘‘precluded’’ in § 23 of the N. I. L. means ‘‘estopped.”’ 
The leading case is Olsgard v. Lemke, 32 N. D. 551, 156 N. W. 102. 
Other cases to the same effect are Anderson v. Mechanics L. & S. Co., 
58 Ga. App. 147, 198 S. E. 87; Baskett v. Ohio Valley B. & T. Co., 214 
Ky. 41, 281 8. W. 1022; Home Credit Co. v. Fouch, 155 Md. 384, 142 A. 
515; Seott v. First Nat. Bank, 343 Mo. 77, 119 S. W. 2d 929; Boone v. 
Citizens’ B. & T. Co., 154 Tenn. 241, 290 8. W. 39, 50 A. L. R. 1369; 
Morris Pian Bank v. Continental Nat. Bank, Tex. Civ. App., 155 S. W. 
2d 407. Other authorities of high standing hold that a party may be 
‘‘precluded’’ under the act by a ratification. Kaufman v. Helmick, 
212 Ill. App. 10; Coral Gables, Ine., v. Granara, 285 Mass. 565, 189 
N. E. 604. In Olsgard v. Lemke, supra, ‘the court failed to consider 
the meaning attached to the word ‘‘precluded’’ in prior eases cited 
supra in which that question was discussed. The Kentucky and 
Maryland cases were decided upon the authority of Olsgard v. 
Lemke. The position of the Tennessee court. is not clear. It held 
that it was necessary to decide the question in Denison-Gholson Dry 
Goods Co. v. Hill, 1385 Tenn. 60, 185 S. W. 723, but that ease is 
cited as authority for the rule that a ‘‘forgery’’ is ineapable of 
ratification, under § 23 of the N. I. L., in the later case of Boone v. 
Citizens’ B. & T. Co., 154 Tenn. 241, 290 S. W. 39, 50 A. L. R. 1369. 
The Texas and Georgia courts cite Brannan, Negotiable Instruments 
Law, 4th Ed, The Texas court does not refer to the earlier Texas 
decision of Miller v. Layne & Bowler Co., Tex. Civ. App., 151 S. W. 341, 
supra, where the court held that a party may be precluded by a com- 
promise and settlement. The Missouri court cites Olsgard v. Lemke, 
the foregoing cases which rely on Olsgard v. Lemke and some others, 
and Brannan, Negotiable Instruments Law, without stating which 
edition, 

Cases holding that ‘‘precluded’’ as used in § 23 is equivalent to 
estoppel and excludes ratification, some of which cite Brannan, Nego- 
tiable Instruments Law, 4th Ed., have been repudiated in a later edition 
of that work, where in speaking of cases that announce such a rule the 
text says: ‘‘It is submitted that they should not be followed. The word 
‘precluded’ is broad enough to include ratification; ....’’ Id., 6th Ed., 
p. 336. 

The history of the statute shows that ‘‘precluded’’ was intended to 
apply to cases of ratification. N. I. L. is based upon and largely copies 
the English Bills of Exchange Act. The purpose of the English act, 
the same as N. I. L., was not to change the prior law, but was, as its 
title indicates, ‘‘to codify’’ it. See text of Bills of Exchange Act in 
Brannan, Negotiable Instruments Law, 6th Ed., p. 1229. N. I. L. § 28, 
is substantially the same as § 24 of the English act, except that the 
latter has a proviso ‘‘that nothing in this section shall affect the ratifica- 
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tion of an unauthorized signature not amounting to a forgery.’’ It is 
clear that under the English act ‘‘precluded’’ was broad enough to 
include eases of ratification. 

The uniform law commissioners’ original draft of N. I. L. § 23, 
contained a similar proviso; but it was dropped, and a footnote was 
added that a forged signature may be ratified, citing authorities to sus- 
- tain that proposition. Brannan, Negotiable Instruments Law, 6th Ed., 
p. 18. It is reasonably clear that there was reason for the proviso in the 
English act, but not in N. I. L., and that dropping the proviso in the 
latter did not indicate any intention to change the meaning. In 1882, 
when the English act was adopted, there was no authority in that country 
expressly holding that an unauthorized signature not amounting to a 
forgery could be ratified, but that such an unauthorized signature could 
be ratified seems to have been the generally accepted view. In 1871, 
Brook v. Hook, L. R. 6 Ex, 89 (cited in Wilson v. Hayes, 40 Minn. 531, 
539, 42 N. W. 467, 4 L. R. A. 196, 12 Am. St. Rep. 754), was decided and 
held that a ‘‘forgery’’ could not be ratified, at least where the purpose 
was to stifle prosecution of the forger. In cases where an unauthorized 
signature does not amount to a forgery, the cited case and others were 
believed to-sustain the rule that the signature could be ratified. See 
Byles on Bills, 20 Ed., pp. 298-299; 1 Halsbury’s Laws of England, 2d 
Ed., Agency, p. 280, § 398. 

It is of course a common legislative practice, born out of abundance 
of caution; to add a proviso to prevent a possible misinterpretation of 
the language used, where such a result is feared. See State v. Twin 
City Tel. Co., 104 Minn. 270, 116 N. W. 835. Obviously, the purpose 
of the proviso in the English act was to guard against misinterpretation 
and to make it clear that the word ‘‘precluded’’ under the act the same 
as under the prior law applied to cases ofi ratification. 

The situation in this country was different. At the time N. I. L. was 
drafted, the rule was thoroughly settled that-an unauthorized signature 
not amounting to a forgery could be ratified so as to ‘‘preclude’’ a party. 
The only doubt was whether a forgery could be so ratified. Wilson v. 
Hayes, 40 Minn. 531, 42 N. W. 467, 4 L. R. A. 196, 12 Am. St. Rep. 754; 
Henry v. Heeb, 114 Ind, 275, 16 N. E. 606, 5 Am. St. Rep. 613, and note; 
8 Am. Jur., Bills and Notes, p. 322, § 608. By dropping the proviso, no 
intention to change the meaning of § 23 was shown. If the prior law were 
given effect (that was definitely intended) as having been reenacted by 
N. I. L., there was no need for a proviso. The process of dropping the 
proviso as a superfluous adjunct and adding the footnote clearly shows 
that ‘‘precluded’’ was intended to apply to cases of ratification, for the 
reason that the footnote explains the scope and extent of ratification by 
stating that it shall apply to cases of forgery. Otherwise there would 
have been no occasion to mention ratification in the footnote at all. The 
footnote simply clarifies the doubt as to whether a forgery could be 
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ratified and shows that in the opinion of the commissioners it could be. 
The explanation only serves to make it clear that ‘‘precluded’’ included 
eases of ratification. After all, a forged signature is an unauthorized 
one. It is preposterous to think that it was intended to permit a forged, 
but not an unauthorized, signature to be ratified iand thus ‘‘preclude’’ 
a party. It seems that the framers of N. I. L. intended that under that 
act the same as under the prior law a party may be ‘“‘precluded”’ by a 
ratification. 


We think that the cases holding that the word ‘‘precluded’’ as 
used in § 23 is equivalent to estoppel are unsound, because: (1) They are 
opposed to the evident intention of the framers of N. I. L.; (2) they 
are opposed to the prior law, which N. I. L. adopted, under which the 
word ‘‘precluded’’ included cases of ratification and particularly to 
our decisions to that effect; and (3) that a construction that the word 
‘“precluded’’ means ‘‘estopped’’ would defeat the apparent legislative 
intent by attaching to the word an unwarranted restriction on its mean- 
ing and scope. 

On the contrary, we think that to construe the word ‘‘precluded”’ 
as including cases of/ratification would accord with the intent of the 
lawmakers. After all, ratification is based upon universally accepted 
principles of justice. There is no more reason for precluding a party 
by estoppel than by ratification or election. 


We adopt the view that ‘‘precluded’’ includes ‘‘ratification’’ and 
so construe our statute. A party may be precluded by a ratification 
under N. I, L. § 23, Minn. St. 1941, § 335.12, Mason St. 1927, § 7066. 


2. There is no finding that plaintiff authorized Haley to sign her 
name to any check. No particular form of authorization is necessary. 
«* .. the authority of the agent may be established as in other cases of 
agency.’’ N.I. L. § 19, Minn. St. 1941, § 335.115, Mason St. 1927, § 7062. 
Plaintiff’s ratification of Haley’s acts is a substitute for precedent 
authority. Ratification by a party of another’s unauthorized acts occurs 
where the party with full knowledge of all material facts confirms, 
approves, or sanctions the other’s acts. Farmers’ Co-Op. Exch. Co. v. 
Fidelity & Deposit Co., 149 Minn, 171, 182 N. W. 1008. Ratification is 
equivalent to prior authority. Although an act may be done without 
precedent authority, ratification creates the relation of principal and 
agent, and the former becomes bound by the act to the same extent as if 
it had been done under a previous authorization. Huniter v. Cobe, 84 
Minn, 187, 87 N. W. 612; Janney v. Boyd, 30 Minn. 319, 15 N. W. 308. 

3. By ratification, the principal absolves the agent from any liability 
to the principal which otherwise would result from the fact that the 
agent acted without authority. Triggs v. Jones, 46 Minn. 277, 48 N. W. 
1113; Sheffield v. Ladue, 16 Minn. 388, 16 Gil. 346, 10 Am. Rep. 145; 
1 Dunnell, Dig. § 191. Cf, Goss v. Stevens, 32 Minn. 472, 21 N. W. 549. 
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4. There is a conflict in the authorities as to whether or not.a forgery 
may be ratified. By a forgery is meant an unauthorized signature on 
an instrument or a material alteration thereof in violation of a criminal 
statute. Where the unauthorized signing of another’s name to an 
instrument does not constitute the crime of forgery, all the authorities 
agree that the party whose name was so signed may ratify the signature 
and become bound thereby. Wilson v. Hayes, 40 Minn. 531, 42 N. W. 
467, 4 L. R. A. 196, 12 Am. St. Rep. 754; Henry v. Heeb, 114 Ind. 275, 
16 N. E. 606, 5 Am. St. Rep. 613 and note. 

The unauthorized signatures in the instant case did not constitute the 
erime of forgery. Under our statutes, Minn. St. 1941, §§ 620.06 and 
620.20, Mason St. 1927, §§ 10321 and 10335, an intent to defraud is an 
essential element of forgery. The gist of the offense of forgery is the 
intent to defraud. State v. Greenwood, 76 Minn. 211, 78 N. W. 1042, 
77 Am. St. Rep. 632. Where there is no intent to defraud, signing 
another’s name without authority does not constitute the crime of 
forgery. State v. Bjornaas, 88 Minn. 301, 92 N. W. 980, 982. In the 
cited case defendant’s wife through him as her agent had sold some 
grain to one Aune, who gave a check therefor payable to one Bartelson, 
a creditor of her husband, and delivered the check to the husband, who, 
in order to obtain the money due his wife, endorsed. Bartelson’s name 
thereon as payee without being authorized by him to do so. We held that 
the husband was not guilty of forgery, if ‘‘he honestly believed that he 
had the right to indorse the name of Bartelson thereon, to secure for his 
wife what belonged to her.’’ Cf. Regina v. Beardsall, 1 F. & F. 529. 
Here, there is no finding that Haley intended to defraud plaintiff. The 
evidence is conclusive that he had no such intent. Over a period of about. 
five years he cashed 69 of her checks. In each instance, if he intended 
thereby to benefit personally or to benefit a third party, he had ample 
opportunity to do so by a misappropriation of the proceeds of the checks. 
In each instance he acted as her agent to purchase merchandise and to 
account to her for the proceeds of the checks in cash and merchandise. 
He made no misappropriation; he discharged his duties as such agent 
by making the purchases and by making a full accounting. Under such 
circumstances, the only inference is that he not only had no intent to 
defraud, but that his intention was to serve plaintiff as she had directed. 

An unauthorized signature on. a note, check, or other instrument . 
under circumstances not constituting the crime of forgery may be 
ratified. Theelke v. Northern States Power Co., 192 Minn. 330, 256 
N. W. 236; Wilson v. Hayes, 40 Minn, 531, 42 N. W. 467, 4 L.R.A. 196, 
12 Am. St. Rep. 754, and Henry v. Heeb, 114 Ind. 275, 16 N. E. 606, 
5 Am, St. Rep. 613 and note, supra; Casco Bank v. Keene, 53 Me. 103; 
Coral Gables, Inc., v. Granmara, 285 Mass. 565, 189 N. E. 604, supra; 
Commercial Bank of Buffalo v. Warren, 15 N. Y. 577; Rosenthal v. 
Hasberg, Sup. App. T., 84 N. Y. S. 290; Wells, Fargo & Co. v. Simpson 
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Nat. Bank, 19 Tex. Civ. App. 636, 47 S. W. 1024; McDermott v. Jackson, 
97 Wis. 64, 72 N. W. 375. 


5. Where a principal accepts and retains the benefits of an un- 
authorized act of an agent with full knowledge of all the facts, he thereby 
ratifies the act. Johnson v. Ogren, 102 Minn. 8, 112 N. W. 894; 1 
Dunnell, Dig. § 184. The rule applies to unauthorized signatures. A 
party who with full knowledge of the facts receives and retains the 
proceeds or the benefits of his unauthorized signature upon an instru- 
ment ratifies the signature. Campbell v. Campbell, 133 Cal. 33, 65 P. 
134; Union Bank v. Middlebrook, 33 Conn. 95; Livings v. Wiler, 32 
Ill. 387; MeDermott v. Jackson, 97 Wis. 64, 72 N. W. 375, supra. 

Here the evidence sustains the finding that plaintiff received the 
proceeds of the checks in cash and merchandise with full knowledge of 
all the facts. The finding is supported by Haley’s testimony that he 
cashed the checks and delivered the cash and merchandise to her pursu- 
ant to her directions. The proceeds of the checks were as definitely 
identified and traced as were those to establish a constructive trust in 
Third Nat. Bank v. Stillwater Gas. Co., 36 Minn. 75, 30 N. W. 440. 
Haley’s wife corroborated him. The circumstances support his version. 
At the time Haley had no means or income with which to purchase the 
merchandise or to make the payments. Plaintiff’s checks were the only 
possible source of the money Haley used for such purposes. The purchases 
and the payments occurred at about the time that plaintiff received the 
checks in question. The fact that she did not complain to her attorneys 
that she had not received any check in question, as was her custom wh2n 
she did not receive the checks, tends to show that her claim that she did 
not receive them is untrue and that she not only received them, but that 
she delivered them to Haley. If so, it confirms his version of the facts. 
Standing alone, her going with Haley to Esslinger’s and sitting in the 
car while he went inside and cashed a check and made purchases carries 
a strong suggestion that she had actual knowledge of what he was doing 
on that occasion. In the case of the checks passed on MecBryan, which 
are the first two checks involved, her attention was definitely directed 
to the fact that her name had been signed to the checks. Furthermore, 
no reason appears why Haley should have paid any money or delivered 
any merchandise to her unless the merchandise and the money belonged 
to her. 

Our conclusion is that plaintiff ratified all the unauthorized sig- 
natures in these cases; that by reason of such ratification she is pre- 
eluded from setting up the fact that her signatures were unauthorized 
in the actions against Haley and the other defendants and in her defense 
to Lux’s counterclaim. 


Affirmed. 
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Trustee Liable for Investments Made in Violation of 
Restrictive Clause in Will 


In re Mount Vernon Trust Co., Supreme Court, Appellate Division, 
45 N. Y. Supp. (2d) 466 


Where there is proof that a testamentary trustee violates a 
provision in a will limiting investments in mortgage loans to sixty 
per cent of fair market value of realty securing loan, such proof 
establishes the negligence of the trustee and it is liable for any loss 
sustained thereby. 


Proceeding in the matter of the judicial settlement of the inter- 
mediate account of proceedings of the Mount Vernon Trust Company, 
as trustee of the trust created in and by paragraph ninth of the last 
will and testament of Archibald M. Campbell, as modified by the second 
codicil to said will and the construction of the provisions of said trust. 
From so much of the decree of the Surrogate’s Court,—Mise.—, 38 N. Y. 
S. 2d 827, as surcharged the testamentary trustee for negligence in 
retaining in trust fund certain guaranteed mortgage certificates in 
violation of the directions of the testator as expressed in his will, and 
from an order denying the trustee’s motion that the surrogate file an 
amended opinion and decision showing the grounds or basis of the 
property values which he found, the testamentary trustee appeals, 
opposed by Agnes Jean Campbell Ormes and others. 

Affirmed. 

Robt. P. Smith, of White Plains (Ione P. Barrett, of White Plains, 
on the brief), for appellant. 

Harold D. Toomey, of Mount Vernon, for respondent special 
guardian, ete. 

Lyon Boston, of New York City, for respondent St. Paul’s Church 
in Town of Eastchester. 

J. Irving Friedman, of New York City, for respondents Agnes Jean 
Campbell Ormes and John Campbell. 


MEMORANDUM BY THE COURT 

Appeal by a testamentary trustee from so much of a decree of the 
Surrogate’s Court, Westchester County, as surcharged the trustee for 
negligence in retaining in the trust fund certain guaranteed mortgage 
certificates in violation of the directions of the testator as expressed in 
his will, and from an order denying the trustee’s motion that the 
surrogate file an amended opinion and decision showing the grounds or 
basis of the property values which he found. : 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 507. 
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Decree, and order, in so far as appealed from, unanimously affirmed, 
with’ one bill of costs to respondent Harold D. Toomey, as special 
guardian for Muriel Joan Campbell, payable by the trustee and not 
out of the estate. 

The surrogate’s holding that the appellant was negligent in its 
conduct as trustee was proper. The appellant’s contentions to the 
contrary are unimpressive. In determining the values of the mortgaged 
properties, the surrogate was not bound by the opinion evidence of any 
of the experts who testified, but was entitled to form an independent 
judgment upon the factual evidence relating to the properties. Roberts v. 
New York El. R. Co., 128 N. Y. 455, 464, 465, 28 N. E. 486, 13 L. R. A. 
499 ; Kelly v. Wills, 116 App. Div 758, 761, 102 N. Y. S. 223; Harley v. 
Buffalo Car Manufacturing Co., 142 'N. Y. 31, 37, 36 N. E. 813; Brooklyn 
Heights R. Co. v. Brooklyn City R. Co., 124 App. Div. 896, 901, 902, 
109 N. Y. S. 31. The decision of the surrogate as to values is adequate 
and finds abundant support in the evidence, and he was not required to 
make further findings on the application of the trustee. Surrogate’s 
Court Act, § 71. 


Judgment Creditor Entitled to Payment Without 


Presentation of Passbook to Savings Bank 


Swytak v. Duda, City Court of New York, 44 N. Y. Supp. (2d) 498 


Under the provisions of New York State Banking Law, Sec. 238, 
subdivision 3, and pursuant to Civil Practice Act, Sec. 804, a savings 
bank may pay the amount of a judgment against a depositor therein, 
with interest, costs and additional allowances, without presentation 
of depositor’s bank book. 

Plaintiff, a judgment creditor in the instant action, brought 
motion for an order directing a savings bank to pay the creditor the 
amount of a judgment plus costs and interests and allowances and 
charge the same to judgment debtor’s account in said bank. The 
bank’s attorney objected on the ground that passbook had not been 
produced and therefore bank was forbidden to make said payment. 

It was held that under the provisions of the state banking law, 
sec. 238, subdivision 3, the bank could pay the amount of the judg- 
ment against the depositor of the bank, without the presentation of 
the bankbook of the account. , 


Action by Poly Swytak against Alexander Duda. On plaintiff’s 
motion for an order directing the Dry Dock Savings Institution to pay 
plaintiff the amount of a judgment for plaintiff against defendant, with 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1365. 
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interest, costs and additional allowance, and charge the total sum to 
defendant’s deposit account with such institution. 
Clifford L. Tichenor, of New York City, for plaintiff-appellant. 
Monfried & Monfried, of New York City, for defendant-respondent. 


McCULLEN, J.—The motion by the judgment creditor for an order 
directing the Dry Dock Savings Institution to pay to the said creditor 
the sum of $232.54 with interest thereon from July 14, 1943, and in 
addition thereto, to have the said Dry Dock Savings Institution pay 
to the creditor the amounts of $14.50 as costs and $25 as additional 
allowance, pursuant to Section 804 of the Civil Practice Act, and charge 
the total of such to the account of the judgment debtor in said banking 
institution, which is account No. 976282, is, in all respects granted in 
accordance with Section 238, subdivision 3, of the New York State 
Banking Law. 

The attorney for the Dry Dock Savings Institution, third party 
opponent to the motion, states in his affidavit: ‘‘That said institution 
opposes this motion because the passbook has not been produced and 
payment of a deposit by a savings bank is forbidden, except in cireum- 
stances other than those involved herein, by Section 238, subdivision 3 


That statement seems strange to this court, especially since it is made 
by a member of the court who appears for a banking institution and 
who is assumed to know the specialties of the law as it relates to the 
banking business; that the same statement was made in a previous 
motion in this court; and that the statute, in the same section of the 
Banking, Law, provides, ‘‘Payments, however, may be made upon the 
judgment or order of a court.’’ 

The language of the section is definite and unambiguous. It provides 
that a savings bank may pay out funds on. deposit with it upon a 
judgment or order of a court, without the production of a bank book. 
To permit such a practice as would result from a following of the inter- 
pretation of the statute as indicated by the third party opponent would 
ereate a haven of bliss for judgment debtors. The failure to produce 
the bank book is hardly such constructive notice as will prevent the 
bank from making payment pursuant to an order of the court. The 
eonsent of Michael Duda, the son, is not necessary beyond the affidavit 
which is part of the moving papers herein. None of the elements of a 
trust, such as might prohibit the granting of the relief here requested, 
are present in this matter. I.am satisfied that the funds on deposit in 
account number 976282 are the sole property of Alexander Duda, the 
judgment debtor herein. 

The payment of the above-indicated items is directed to be made 
without the presentation of the bank book of the account. 

Settle order on notice. 
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Failure to Establish Joint Bank Account 


Gibson v. Industrial Bank of Washington, Municipal Court of Appeals 
for the District of Columbia, 36 Atl. Rep. (2d) 62 


Depositor had his brother’s name, Herman J. Gibson, appended 
to his bank account so that the brother could obtain money if de- 
positor died. The word ‘‘joint’’ was not used; there was merely the 
appending of the words ‘‘or Herman J. Gibson.’’ The account was 
completely siient as to right of survivorship. It was held that the 
evidence was insufficient to establish intention of depositor to 
establish a joint account without right of survivorship. There was 
no ‘‘gift inter vivos’’ because no present interest passed and control 
of the account remained in the depositor who retained the passbook. 
There was no ‘‘gift causa mortis,’’ not only because of lack of a 
completed delivery but also because the act was not done in contem- 
plation of impending death. There was an attempt to direct dis- 
position of the balance after the owner’s death, and this amounted 
to nothing more than an attempted testamentary disposition without 
compliance with testamentary requirements. 


Separate actions ‘by Dolly Gibson and by Herman J. Gibson against 
Industrial Bank of Washington to recover money originally deposited 
by Robert Gibson, deceased. The actions were consolidated for trial. 
Judgments were entered for Dolly Gibson and against Herman J. Gibson, 
and Herman J. Gibson appeals. 

Affirmed. 


Maurice Friedman, of Washington, D. ©., for appellant. 


Charles H. Houston, of Washington, D. C., for appellee Industrial 
Bank of Washington. 


Karl Kindleberger, of Washington, D. C., for appellee Dolly Gibson. 


HOOD, A. J.—At the death of Robert Gibson on May 22, 1942, there 
was a balance of $410.62 on deposit with appellee Bank in a savings 
account originally opened by him on September 1, 1939 in his own 
name. On November 17, 1941, the name of Herman J. Gibson, brother 
of Robert, had been added to the account. During the last illness of 
Robert, the name of his wife, Dolly Gibson, was added to the account. 
Shortly after Robert’s death, his widow, Dolly, being in possession of 
the passbook, was permitted by the bank to withdraw the entire balance. 
She deposited this sum in her own account and made withdrawals against 
it until the balance in her account was reduced to $300. 

Thereafter, apparently because of asserted claims of Herman, the 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §§ 425-447. 
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bank refused to permit Dolly to draw further against her account. 
Thereupon, she brought action against the bank for $300. The bank 
answered that it was subject to the conflicting claims of Herman and 
Dolly, offered to pay the sum according to the judgment of the court, 
and asked for an order requiring Herman and Dolly to interplead. No 
order of interpleader was entered, but shortly thereafter Herman brought 
action against the bank for $410.62, the entire ‘balance in the account at 
Robert’s death. The two actions were consolidated for trial. 

The cases were tried without a jury and judgment resulted in favor 
of Dolly in her action and against Herman in his action. Herman 
brought this appeal. 

The showing made by Herman in support of his claim was that 
Robert originally had a savings account with the bank in the name of 
himself. or his wife, ‘but that due to some differences with his wife Robert 
opened savings account No. 7794—the account in issue—in his own 
name; that on November 17, 1941, approximately two years after the 
opening of the account, Robert visited Herman in Baltimore and had 
Herman sign a signature card for account No. 7794, and thereafter had 
the bank change its records to place the account in the names of Robert 
Gibson or Herman J. Gibson. By reason of this transaction Herman 
claimed that he became a joint depositor in the account with the right 
of survivorship at the death of his brother. He also attacked the validity 
of the transaction by which Dolly’s name was added to the account and 
possession of the passbook obtained by her. 


Thus, Herman’s claim is based solely on the fact that approximately 
six months prior to the death of Robert, Herman’s name was added to 
the savings account. It is conceded that the money in the account was 
deposited by Robert, that Herman never had possession of the passbook, 
and never withdrew any sum from the account or exercised or attempted 
to exercise any dominion over the account during the life of Robert. 
Examination of the exhibits shows that after November, 1941 the bank’s 
ledger card and the passbook for the account recited that title to the 
account was in Robert Gibson or Herman J. Gibson, that the signature 
card for the account carried as authorized signatures the names of 
Robert Gibson and Herman J. Gibson with the notation ‘‘either may 
draw.’’ This notation did not appear on either the ledger card or the 
passbook. The passbook contained rules and regulations regarding with- 
drawals, including one providing that the passbook must be presented 
to the bank whenever a withdrawal was made, and that possession of the- 
passbook should be sufficient evidence of ownership to authorize the 
payment of money from the account. 


1 Rules of the bank printed in the passbook are binding upon the parties. Hardee v.. 
George H. Price Co., Inc., 67 App.D.C. 25, 89 F.2d 497. 
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In Garrett v. Keister, 61 App. D. C. 25, 56 F. 2nd 909, 910, the court 
said: 


“‘It is elementary that a joint tenancy may exist in personalty as 
well as in realty, and that a survivorship may exist in a bank account 


or in a special account where such is stipulated in the agreement of the 
parties. ’’ 


And in Quigley v. Quigley, 66 App. D. C. 134, 85 F. 2d 300, where 
a building and loan association account read: ‘‘Marion K. Quigley or 
Mary E. Quigley pay to the order of either, at the death of either, balance 
to belong to survivor,’’ the court said: 


‘‘There is nothing in this case which would justify the court in 
invalidating this contract, which clearly expresses an intention on the 
part of the mother to establish a joint account, with the power in either 
party to withdraw part or all of the money at any time, and that upon 
the death of either the balance remaining in the account should belong 
to the survivor.’’ 


In Matthew v. Moncrief, 77 U. 8S. App. D. C. 221, 135 F. 2d 645, a 
building and loan account was placed in the names of two persons ‘‘as 
joint owners, subject to the order of either, with the balance at the 
death of either to the survivor.’’ The court held that the words of the 
contract expressed a clear and unequivocal intention in the donor to 


make the donee a joint owner, with the right of survivorship, and that, 
in the absence of fraud or mistake, such intention must control and 
could not be altered by parol testimony. 

In the last named case, the court said: 


‘‘The mere appending of the name of the donee to the account, 
without words expressing or showing an intention to create in that donee 
a joint interest or ownership, may not be an act of that unequivocal 
character which excludes extrinsic explanation. The donor may not 
have expressed his intention with that conclusiveness and unambiguity 
which preclude parol provisioning.’’ 


In the present case appellant’s name was merely appended to the 
account, and it cannot be said that there was a contract or writing which 
clearly expressed an intention on the part of Robert Gibson to establish 
a joint account with the right of survivorship.? Accordingly, this case 
comes within the language of Matthew v. Moncrief and required extrinsic 
or parol explanation of the intention of Robert Gibson when he added 
the name of appellant to the account.* The word ‘‘joint’’ was not used ; 


2 Section 26—201 of the Code providing that when deposits are made in the names of 
two or more persons, payable to either, or payable to either or the survivor, such deposit 
may be paid to either of said persons whether the other be living or not, is obviously for 
the protection of the bank and does not purport to fix ownership of the deposit. 


3 Whether viewed as a gift or a contract, “the courts have agreed that the question 
of the intention of the donor is material.” Mathew v. Moncrief, supra. 
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there was merely the appending of the words ‘‘or Herman J. Gibson.’’ 


The account was completely silent as to right of survivorship. 

The only evidence of the intention of Robert Gibson is that given by 
his brother, the appellant. He testified that when Robert came to see 
him in Baltimore, and had him sign the signature card he stated that it 
was ‘‘so that he (Herman) could get his money if he (Robert) died.’’ 

The evidence, we think, clearly and overwhelmingly supports the 
finding of the trial court that Robert had no intention of giving Herman 
a present interest in the account, that Robert intended to retain exclusive 
and absolute control of the account so long as he lived, and that his only 
purpose in adding Herman’s name to the account was an intention that 
any balance in the account at the time of his death should go to Herman. 
Indeed, appellant claims nothing more, stating in his brief that ‘‘it was 
evident that the intention of the decedent was to have his brother receive 
the balance of the account in the event of his death.’’ 

There was no gift inter vivos, because no present interest passed and 
control of the account remained in Robert who retained the passbook.* 
There was no gift causa mortis, not only because of lack of a completed 
delivery but also because the act was not done in contemplation of 
impending death. There was an attempt to direct disposition of the 
balance after the owner’s death, and this amounted to nothing more 
than an attempted testamentary disposition without compliance with 
testamentary requirements.® 

That Robert’s desire was directed wholly towards disposition of the 
fund after his death is evidenced by the fact that during his last illness 
he was worried about having ‘‘cut off’’ his wife from the account and 
when her name was added to the account and the passbook put in her 
possession, it was with the understanding that she was not to ‘‘touch it 
while he lived.’’ 


In Commercial Trust Co, v. White, 99 N. J. Eq. 119, 132 A. 761, 763, 
cited in the Moncrief case, the court said: 


‘The form of these deposits indicates that, if he had any donative 
intent toward her, it was confined to such balance as might remain to 
his credit at his death, which interest should not vest in her until that 
time, thus making his gift a testamentary disposition of funds without 
complying with the law of wills, and therefore void.’’ 


In many other situations, similar to the present, it has been held that 
if the design of the owner of funds is to retain sole control during his 


4 Cf. Smith v. Acorn, D. C. Mun. App., 32 A. 2d 252. 


’ 5 Tf, in spite of failure to comply with the formalities requisite for a valid will, such an 
arrangement could be upheld, it would evade Code section 18-211, which, among other 
things, permits a widow to claim her distributive share of the personal estate of her 
husband when the will makes no devise or bequest in her -favor. 
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life and the intended transfer or gift is not to take effect until the 
death of the owner, then such an arrangement is testamentary in char- 
acter and void under the statute of wills.® 


All the evidence unmistakably points to Robert’s determination to 
‘keep the funds as his own property so long as he lived. He had no 
desire or intention of parting with either legal or equitable title to the 
account in his lifetime. His concern was the disposition of the balance 
at his death, but he attempted to make such disposition in a manner not 
permitted by law. 

Accordingly, we hold the trial court was correct in its finding in 
favor of the bank in the action against it by Herman J. Gibson, and the 
judgment in that case is affirmed. 

As said above, appellant’s action against the bank was tried together 
with the widow’s action against the bank, and appellant noted an appeal 
from the judgment in each case and named the widow and the bank as 
appellees. Appellant’s ‘brief, in a large part, is devoted to contending 
that the judgment in favor of the widow against the bank was erroneous 
and should be reversed. However, appellant was not a party to the 
widow’s suit. He sued for $410.62, the balance in Robert’s account. 
She sued for $300, the balance in her account. Consolidating the cases 
‘*for trial’’ did not combine them into one cause of action or effect a true 
consolidation where one judgment would ‘be decisive against all parties 
to both suits. Separate judgments were entered in each action. From 
the judgment in favor of the widow against the bank, she could not and 
the bank did not appeal. 

Can this court review a judgment from which neither party has 
appealed? A reversal redounds to the benefit. of only those who have 
appealed. Swofford v. International Mercantile Marine Co., 72 App. 
D. C. 225, 113 F. 24 179. But a reversal of the judgment in the widow’s 
case could not benefit appellant because he was not a party to that 
action; nor would such reversal benefit the bank, because it did not 
appeal and the judgment would have to stand as to it. Even if the two 
cases be considered as one in the nature of an interpleader, unless Herman 
J. Gibson has a valid eclaim—which we hold he does not—he has no 
standing to question the judgment in favor of the widow. Silverstein v. 
J. McAllister & Sons, 110 N. J. Eq. 435, 160 A. 409. Under these cireum- 
stances we do not review the judgment in favor of Dolly Gibson. 


The judgment in Municipal Court action 415,074 is affirmed. 


6 Hudson v. Bradley, 176 Ark. 853, 4 S. W. 2d 534; Appeal of Main, 73 Conn. 638, 
48 A. 965; Maine Sav. Bank v. Welch, 121 Me. 49, 115 A. 545; Springvale Nat. Bank v. 
Ward, 122 Me. 227, 119 A. 529; McKenna, v. McKenna, 260 Mass. 481, 157 N. E. 517; 
Burns v. Nolette, 83 N. H. 489, 144 A. 848, 61 A. L. R. 1051; McGillivray v. First 
Nat. Bank, 56 N. D. 152, 217 N. W. 150; Sehmitt v. Schmitt, 39 Ohio App. 219, 177 
N. E. 478; Jonte v. English, 171 Okl. 291, 40 P. 2d 646; MeCartin v. Devine, 66 R. I. 
100, 17 A. 2d 864, 
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Authorization to Sign and Indorse Checks 


Macklin v. Macklin, Supreme Judicial Court of Massachusetts, 53 N. E. 
Rep. (24) 86 


The rule that the form of negotiable instrument revealing an 
agency put transferee on notice is applied only where form reveals 
a possible want of authority by a fiduciary. 

In this case a check was drawn on plaintiff’s account. The check 
showed on its face that it was drawn by plaintiff’s husband as 
attorney. Plaintiff had filed with bank an authorization to ‘‘sign and 


indorse checks, drafts and notes and to accept drafts as attorney’’ 
for her. 


It was held that the facts found would not justify a conclusion 
that payee knew that, as between the plaintiff and her husband, there 
were any limitations on the latter’s authority to draw checks on 
the account in question standing in her name. The written authoriza- 
tion which was filed with the bank was general and unlimited in its 
terms, By the execution of that instrument she constituted her 
husband in effect an agent and, so far as the world was concerned, 
authorized him without limitation to draw checks as her attorney or 
agent on the account involved. 


Bill in equity by Elizabeth M. Macklin against Robert W. Macklin 
and others for ayn accounting from named defendant of certain funds, 
and to charge the defendant Sherman Gleason, doing business as 
Sherman Gleason & Company, as constructive trustee for her benefit of 
certain funds, and to reach and apply certain property in the hands of 
other defendants alleged to be owned in whole or in part by the de- 
fendant Gleason or Sherman Gleason & Company. From a final decree 
dismissing the bill, the plaintiff appeals. 

Affirmed, with costs to the defendant Gleason. 

E. 8. Farmer, of Boston, for plaintiff. 

E. O’Callaghan, of Boston, for defendant Gleason. 


DOLAN, J.—This is a bill in equity by which the plaintiff seeks an — 
accounting from her husband, Robert, of certain funds, to charge the 
defendant Sherman Gleason, doing business as Sherman Gleason & 
Company, as constructive trustee for her benefit of certain funds, and 
to reach and apply certain property in the hands of othe® defendants 
alleged to ‘be owned in whole or in part by the defendant Gleason or 
‘“‘Sherman Gleason & Company.’’ The evidence is not reported, but 
the judge filed ‘‘findings, rulings and order for final decree’’ dismissing 
the bill, and subsequently entered a final decree to that. effect, from 


NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) § 674. 
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; 


which the plaintiff appealed. Upon her request for a report of material 
facts under G. L. (Ter. Ed.) ¢. 214, § 23, the judge adopted as such a 
report the ‘‘findings, rulings and order for decree’’ theretofore filed. 
See Berman v. Coakley, 257 Mass. 159, 161, 153, N. E. 463. Since the 
evidence is not reported, ‘‘the report of material facts must be accepted 
as true unless containing inconsistent findings, and the [decree] must 
be affirmed if supported by the facts and within the scope of the bill.’’ 
Kennedy v. Shain, 288 Mass. 458, 459, 192 N. E. 924. 


Material facts found by the judge may be summed up as follows: 
The plaintiff and the defendant Macklin, hereinafter referred to as 
Macklin, have been married since 1910 and are still living together. In 
May, 1938, the plaintiff owned certain property in her own right con- 
sisting in part of a checking account in The First National Bank of 
Boston. On May 15, 1933, the plaintiff filed with that bank an authoriza- 
tion to her husband to ‘‘sign and endorse checks, drafts and notes and 
to accept drafts as attorney’’ for her. This authorization has continued 
in force since then, It related, however, only to transactions with that 
bank, and up to May, 1938, the authority conferred upon her husband 
to sign checks on the account extended only to the payment of her own 
or household bills. He did not have authority to use the account or to 
sign checks upon it for his own business purposes. The findings of the 


judge as to the limitations on Macklin’s authority were based upon ‘‘the 
subsequent course of dealings . . . between the plaintiff and her hus- 
band,’’ that is, from May 15, 1933, ‘‘up to May 1938.’’ 


The judge further found in substance as follows: In the summer of 
1937 the plaintiff ‘‘became seriously ill and she remained so until the 
autumn of 1942.’’ During that time she was unable to pay any attention 
to her own affairs, and the events of which she now complains did not 
become known to her until after her recovery. Prior to the spring of 1938, 
Macklin had ‘been associated in business with the plaintiff’s brother-in- 
law in the investment banking business. The defendant Gleason was 
associated with the same concern. In May, 1938, Macklin and Gleason 
decided to go into business for themselves. A capital of at least $5,000 
was needed ‘‘in order to start in.’’ Gleason asked Macklin to contribute 
as much as he could. As a result, on May 18, 1938, Macklin drew a check 
for $3,500 on the plaintiff’s account in The First National Bank of 
Boston and delivered it to Gleason who cashed it on the same day. The 
check was payable to Gleason and was signed by Macklin ‘‘ Elizabeth 
Macklin ‘by Robert W. Macklin Atty.’’ Gleason knew that the check 
represented property standing in the name of the plaintiff. He made 
no effort to discover whether Macklin had authority ‘‘to use the plain- 
tiff’s funds in such a way which in fact he did not have.’’ Subsequently, 
Gleason repaid to Macklin $900, and ‘‘the plaintiff has accepted this as 
a payment to her.’’ The judge ‘‘rule[d]’’ that Gleason took the check 
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in good faith and that Macklin had apparent authority to use the funds 
on which the check was drawn for the purpose for which he did use them. 

In view of the conclusion we reach, it is unnecessary to recite the 
findings of the judge with relation to the ownership by Gleason of certain 
property standing in the name of other defendants or pledged by Gleason 
as collateral for loans. 

At the outset we dispose of the plaintiff’s contentions that the judge 
erred in ruling that Gleason took the check in good faith and that 
Macklin had apparent authority to use the funds on which the check 
was drawn for the purpose for which he did use them, and that this 
was a question of fact concerning which the judge made no finding. 
Doutbless, the word ‘‘rule’’ instead of the word ‘‘find’’ was used by 
the judge inadvertently. In any event. its use was immaterial. We 
have already pointed out that the question for determination is whether 
the facts found by the judge support his decision. The only duty of 
the judge was to make a correct decision on the pleadings and the 
specific facts found. Columbian Insecticide Co. of Boston v. Driscoll, 271 
Mass. 74, 77, 170 N. E. 804; Graustein v. Dolan, 282 Mass. 579, 185 N. E. 
489; Estey v. Gardner, 291 Mass. 303, 197 N. E. 72. See also Lee v. Lee, 
258 Mo. 599, 604, 167 S. W. 1030. 


We are of opinion that the facts found by the judge support his 


decision. At common law a payee of a negotiable instrument could be a 
holder in due course, The same is true under the negotiable instru- 
ments act. G. L. (Ter. Ed.) ¢e. 107, § 75; Liberty Trust Co. v. Tilton, 
217 Mass. 462, 463, 105 N. E. 605, L. R. A. 1915B, 144, and eases cited ; 
New Hampshire National Bank v. Garage and Factory Equipment Co., 
267 Mass. 483, 485, 166 N. E, 840; Karlsberg v. Frank, 282 Mass. 94, 
95, 184 N. E. 387. And the defendant Gleason was a holder in due 
course if the instrument was complete and regular on its face and was 
received by him before overdue in good faith and for value, and if ‘‘at 
the time it was negotiated to him he had no notice of any infirmity in 
the instrument or defect in the title of the person negotiating it.’’ 
G. L. (Ter. Ed.) ¢. 107, § 75. 

In the instant case, the findings of the judge establish that the check 
in question was complete and regular upon its face, and was taken 
before it was overdue and for value. The real issue in the case is 
whether it was taken by Gleason in good faith and without notice of any 
infirmity, as found in substance by the judge. 

General Laws (Ter. Ed.) ¢. 107, § 79, provides as follows: ‘‘To 
constitute notice of an infirmity in the instrument or defect in the 
title of the person negotiating the same the person to whom it is 
negotiated must have had actual knowledge of the infirmity or defect, 
or knowledge of such facts that his action in taking the instrument 
amounted to bad faith.’’ The question whether the check was taken 





THE BANKING LAW JOURNAL 505 


in good faith is one of fact. Fillebrown v. Hayward, 190, Mass. 472, 77 
N. E. 45; Rohstein v. Sheehan, 310 Mass. 221, 223, 37 N. EB. 2d 479, 
and cases cited. In the Fillebrown case the court said that ‘‘neither 
knowledge of suspicious circumstances, nor doubts as to the genuineness 
of the title, nor gross negligence on the part of the taker, either singly or 
together, are sufficient to defeat [the hoider’s] recovery, unless amount- 
ing to proof of want of good faith.’’ Page 480 of 190 Mass., page 46 of 
77 N. E. See also Boston Steel & Iron Co. v. Steuer, 183 Mass. 140, 143, 
144, 66 N. E. 646, 97 Am. St. Rep. 426; Reynolds v. Park Trust Co., 245 
Mass. 440, 446, 1389 N. E. 785; Russell v. Bond & Goodwin, Inc., 276 
Mass. 458, 464, 177 N. E. 627; Pemberton Square Operating Co. v. 
Lydon, 292 Mass. 63, 66, 197 N. E. 514. The rights of a holder of a 
negotiable instrument are to be determined by the simple test of honesty 
and good faith, and not by a speculative issue as to his diligence or negli- 
gence. Cheever v. Pittsburgh, Shenango & Lake Erie Railroad Co., 
150 N. Y. 59, 65, 44 N. E. 701, 34 L. R. A. 69, 55 Am. St. Rep. 646. In 
the present case, the facts found would not justify a conclusion that 
Gleason knew that, as between the plaintiff and her husband, there were 
any limitations on the latter’s authority to draw checks on the account 
in question standing in her name. The findings of the judge disclose that 
the written authorization so to do, which was filed with the bank, was 
general and unlimited in its terms. By the execution of that instru- 
ment she constituted her husband in effect an agent and, so far as the 
world was concerned, authorized him without limitation to draw checks 
as her attorney or agent on the account involved. And the doctrine 
that a husband may be the agent of his wife is settled. Duggan v. 
Wright, 157 Mass. 228, 232, 32 N. E. 159; Smith v. Smith, 313 Mass. 
687, 693, 48 N. E. 2d 920; Cobuzzi v. Parks, 315 Mass. —, 51 N. E. 2d 
965. Am. Law Inst. Restatement: Agency, s. 22. It is also settled that, 
where one deals with the agent of another without knowledge of any 
limitation on his ostensible authority, the person so dealing with the 
agent has a right to rely upon his ostensible authority. Federal National 
Bank of Boston v. O’Connell, 305 Mass. 559, 565, 26 N. E. 2d 539. In 
the present case, even had the defendant Gleason taken the precaution 
to examine the written instrument filed with the bank conferring actual 
authority upon the plaintiff’s husband to draw checks on the account in 
question (and we do not intimate that he was called upon to do so), no 
limitation upon the general authority there conferred would have 
appeared. 


The plaintiff’s contention that the form of the check as matter of 
law was notice to Gleason of infirmity apparent upon the face of the 
instrument cannot be sustained. The fact that the form of a check 
reveals an agency does not require the payee to attribute lack of au- 
thority to the agent. The rule that the forms of an instrument puts 
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the transferee on notice as applied where the form reveals a possible 
want of authority by a fiduciary. Illustrative of this rule are instances 
where a municipal officer attempts to use municipal funds for his own 
benefit, or a trustee is applying trust funds to his own use. See New- 
‘uryport v. Fidelity Mutual Life Ins. Co., 197 Mass. 596, 603, 84 N. E. 
111. In that case the city treasurer drew a check on the city and 
delivered it directly to his creditor in payment of his personal debt, 
and it was held that the check was invalid since the payee was charged 
with notice of a possible want of authority of the treasurer. Other 
examples of the application of the rule just referred to may be found 
in Franklin Savings Bank v. International Trust Co., 213 Mass. 231, 233, 
102 N. E. 363, and in Johnson & Kettell Co. v. Longley Luncheon Co., 
207 Mass. 52, 55, 56, 92 N. E. 1035. See Geary v. Blomerth, 309 Mass. 
91, 99, 34 N. E. 922, and eases cited. Childs, Jeffries & Co., Inc., v. 
Bright, 283 Mass, 283, 294, 186 N. E. 571, and Proctor v. Norris, 285 
Mass. 161, 165, 188 N. E. 625, relied upon by the plaintiff, are dis- 
tinguishable on the facts from the instant case. Those cases dealt with 
instruments drawn by corporate officers on corporate funds to pay 
' private debts. 

In the present case, we are of: opinion that the facts found by the 
judge are not inconsistent and that they support his decision. 

The plaintiff has not contended that she should have been given relief 
as against her defendant husband. Her only contention as to relief 
is that the decree entered in the court below should be reversed and 
that the entry of a final decree should be ordered ‘‘establishing the 
indebtedness of the . . . [defendant] Gleason to her, and reaching and 
applying the various assets and properties described in the report of 
material facts . . . as belonging to said Gleason.’’ We do not feel 
called upon, therefore, to consider the question of the liability of the 
plaintiff’s husband to account to her for the funds in question. 


Statute of Limitations Not Suspended Against 
Superintendent of Banking Holding Note 
of Receiver 


Rohrig v. Whitney, Supreme Court of Iowa, 12 N. W. Rep. (2d) 866 


A note payable on demand ‘is payable upon the date of its execu- 
tion. Where superintendent of banking acting in his capacity as 
receiver holds note, he holds the same subject to defenses including 
statute of limitations existing at the time of his appointment. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1392. 





THE BANKING LAW JOURNAL 507 


Defendant, in 1927, signed a demand note payable to a savings 
bank. In 1934 the bank was placed in receivership and defendant’s 
note was thereafter held as a part of the assets. The state super- 
intendent of banking was appointed receiver of said bank. The 
receiver held the note until it was sold to the plaintiff in 1942. In 
1943, the plaintiff, holder by assignment of the note, brought action 
on the note. The defendant filed a motion to dismiss contending 
that the note was barred by the 10-year statute of limitation. The 
trial court sustained the motion. There was a judgment: for the 
defendant. Plaintiff appealed. On appeal the court affirmed the 
decision of the trial court. 

It was held that the statute of limitations ran against the obliga- 
tion on the demand note while it was in the hands of the Superin- 
tendent of Banking in his capacity as duly appointed receiver of the 
bank, the original payee of the note. The action brought by the 
plaintiff as assignee of the receiver after ten years, the state statutory 
period of limitations was barred. The Superintendent of Banking, 
as the duly appointed receiver of the property of the bank, was 
acting in a representative capacity and not in his official capacity, 
and therefore had no exemption from the operation of the statute 
of limitations. 


Appeal from District Court, Linn County; G. K. Thompson, Judge. 
Plaintiff is holder by assignment of a note assigned to him by receiver 
of closed bank. Defendant filed motion to dismiss pleading that note 


was barred by the statue of limitations, The trial court sustained the 
motion and upon plaintiff’s election to stand on his pleadings, judgment 
was entered against him. He has appealed. Affirmed. 


WENNERSTRUM, J.—The defendant in this action on March 16, 
1927, signed a demand note made payable to the Iowa State Savings 
Bank of Cedar Rapids, Iowa. On November 14, 1934, the bank was 
placed in receivership and defendant’s note was thereafter held as a 
part of the assets. It was held by the receiver until sold to the plaintiff 
on June 16, 1942. On July 8, 1943, the plaintiff brought an action on 
this promissory note. The defendant filed a motion to dismiss. Rules 
67, 104(b), and 111, Iowa Rules of Civil Procedure, and affirmatively 
plead that the plaintiff’s cause of action was barred by the statute of 
limitations of the state of Iowa. Code, section 11007 (6), 1939 Code 
of Iowa. The trial court sustained the motion on August 2, 1943. The 
plaintiff excepted to this ruling, elected to stand thereon, and refused to 
plead further. Judgment was thereafter rendered against the plaintiff 
and he has appealed. ; 

It is the appellant’s contention that during the seven years and seven 
months that the note was held by the superintendent of banking, who 
had been named as receiver for the bank that had previously held the 
note, the statute of limitations was suspended. This is the sole question 
involved in this appeal. The trial court held against the contention 
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of the appellant. We hold that the trial court was correct in its ruling. 


I. A note payable on demand is payable upon the date of its execu- 
tion and is barred by the statute of limitations in ten years, Citizens’ 
Bank v. Taylor, 201 Iowa 499, 501, 207 N. W. 570, and cases cited; In 
re Estate of Fuller, 228 Iowa 566, 569, 293 N. W. 55. The note sued on 
was a demand note and if the statute of limitations was not extended 
by reason of the contention of the appellant the note became barred on 
March 16, 1937. * 


‘II. It is the contention of the appellant that during the time the note 
was held by the receiver it was under the control of the superintendent 
of banking and by reason of his official capacity the statute was tolled. 
We have held that the superintendent of banking is a state officer. In 
re Receivership City-Commercial Savings Bank, 210 Iowa 581, 583, 231 
N. W. 342. See, also, sections 9130, 9131, 1939 Code of Iowa. Section 
9239 of the 1939 Code of Iowa provides for the appointment by the 
district court, or a judge thereof, in which district an insolvent bank is 
located, of the superintendent of banking as receiver of such a bank, and 
that its affairs ‘‘shall thereafter be under the direction of the court.”’ 
Section 9242 of the 1939 Code of Iowa further provides that the super- 
intendent of banking ‘‘ . . . shall be the sole and only receiver or 
liquidating officer for state incorporated banks and trust companies. 

. .”? The question is then presented whether or not the statute of 
limitations will run against the superintendent of banking who acts 
as receiver of a bank. It is our conclusion, under the facts as plead, 
that the statute would run against the superintendent of banking, even 
if we did not consider that he was acting as receiver. The pleadings 
show that he was acting in a representative capacity. In the case of 
Payette v. Marshall County, 180 Iowa 660, 663, 163 N. W. 592, 593, 
we said: ‘‘ . . . The state’s interest, if any, is merely nominal, and it 
is settled in this jurisdiction that where the state stands in a merely 
representative capacity, and not in the exercise of its sovereignty, its 
exemption from the statute of limitations is not effectual. State v. 
Henderson, 40 Iowa 242.’’ See, also, City of Burlington v. Burlington 
& M. R. R. Co., 41 Iowa 134, 141; Great Western Ins. Co. v. Saunders, 
223 Iowa 926, 930, 274 N. W. 28; City of Waterloo v. Union Mill Co., 72 
Iowa 437, 439, 34 N. W. 197. 


Even if we were to hold, which we do not, that the statute of limita- 
tions does not run against the superintendent of banking in his official 
capacity, under the pleaded facts, we have heretofore held that the 
Superintendent of Banking in such official capacity and the Super- 
intendent of Banking, as receiver, under appointment of court, are two 
separate parties. Bates v. Niles & Watters Sav. Bank, 226 Iowa 1077, 
1079, 1080. 285 N. W. 626; Bates v. Oxford Junction Savs. Bank, 221 
Towa 814, 817, 267 N. W. 677. 





THE BANKING LAW JOURNAL 509 


III. Our attention has not been called to any statutory exception in 
the Iowa Code that would toll the statute of limitations during the time 
a claim is held in receivership, and in our independent research we 
have not found any such holding. This court has previously held that 
where no exception or exemption is found in the statute no such exemp- 
tion or extension exists. 

In the ease of Collier v. Smaltz, 149 Iowa 230, 235, 128 N. W. 396, 
398, Ann. Cas. 1912C, 1007, in commenting upon the question as to 
whether or not a statute of limitations was tolled during the period an 
individual was insane, we said: ‘‘ . . . As to whether he was insane 
at the time of and for several years subsequent to his wife’s death the 
evidence is in sharp conflict, but, conceding him to have been insane 
during the period, it does not follow that the statute was tolled by reason 
of such disability. The act contains no exemption in favor of insane 
persons, and it is elementary that, save when otherwise provided by 
the Legislature, no such exemption exists. Vance v. Vance, 108 U. S. 
514, 2S. Ct. 854, 27 L. Ed. 808; Campbell v. Long, 20 Iowa [382], 387; 
Shorick v. Bruce, 21 Iowa [305], 307.”’ 

In the case of Boyle v. Boyle, 126 Iowa 167, 168, 101 N. W. 748, 3 
Ann. Cas. 575, we said: ‘‘No exception is made in favor of a ereditor 
laboring under disability, and, in the absence thereof, courts generally 
hold that none exists.’’ (Citing cases.) 

In 34 Am. Jur., 153, Sec. 189, ‘‘Limitation of Actions,’’ it is stated: 
‘« |. , The enumeration of specific exceptions by the legislature ex- 
cludes all others by implication, and usually precludes the court from 
creating additional exceptions by judicial construction. .. . 

It is provided in section 11020 of the 1939 Code of Iowa that: ‘‘ When 
the commencement of an action shall be stayed by injunction or 
statutory prohibition, the time of the continuance of such injunction or 
prohibition shall not be part of the time limited for the commencement 
of the action, except as herein otherwise provided.’’ 

The record does not disclose that any injunctive relief was pending 
at any time and we know of no reason why the statute should be tolled 
by reason of the fact that the note was held in a receivership proceeding. 

It is our holding that a receiver is subject to the same rules that apply 
to any other individual unless there is some statutory exception which 
we have not been able to find and which appellant has not brought to our 
attention. In support of our holding it is stated in 45 Am. Jur, 129, 
Sec, 156, ‘‘Receivers’’, as follows: ‘‘A receiver holds the property com- 
ing into his hands by the same right and title as the person for whose 
property he is receiver, subject to... , defenses, . . . existing at the 
time of his appointment. In other words, a receiver possesses no rights 
with respect to the trust property superior to those which would be 
possessed by the one for whom he was appointed, were the latter acting 
for himself... .’’ 
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As a further indication that the legislature has not given any excep- 
tion to the running of the statute of limitations while a note is held by 
a receiver of a closed bank, attention is called to section 11033.1 of the 
1939 Code of Iowa, which specifically limits the life of a judgment 
obtained on credits assigned by a receiver of a closed bank, to two years. 

Authorities of other states give support to the conclusion we have 
previously reached, that the statute of limitations does run while notes 
or other property are in the possession of a receiver. In the case of 
Commissioner of Insurance v. Bristol Mutual Life Ins, Co., 279 Mass. 
325, 181 N. E. 208, 210, it is said: ‘‘The general rule is that when the 
period prescribed by a statute of limitations has begun to run, it will 
continue to run even though a receiver has been appointed and an 
injunction has issued against the bringing of actions against the receiver. 
Paul v. Fidelity & Casualty Co., 186 Mass. 413, 71 N. E. 801, 104 Am. 
St. Rep. 594; Cain v. Seaboard Air-Line Railway, 138 Ga. 96, 98, 74 
S. E. 764; Williams v. Taylor, 99 Md. 306, 57 A. 641; Harrison v. 
Dignan, 1 Con. & Laws. 376, 378. In case such peremptory injunction 
has issued against the bringing of actions against the receiver or against 
the owner of the property of which he is receiver, the holder of a claim 
liable to be tolled ‘by the statute of limitations may seek relief by petition- 
ing the court which appointed the receiver and issued the injunction for 
leave to bring an action at law or suit in equity, and to modify the 
injunction accordingly, or for leave to file an intervening petition for 
the establishment of his claim.’’ ‘ 

In O’Connell v. Chicago Park District, 376 Ill. 550, 34 N. E. 2d 836, 
840, 135 A. L. R. 698, we find this statement: ‘‘The cause of action 
having once accrued, the statute began to run at once, because the 
possession was wrongful from the outset, and no subsequent demand 
and refusal could start it afresh. Watkins v. Madison County Trust & 
Deposit Co., supra [2 Cir., 24 F. 2d 370]. The appointment of a receiver 
did not stop its running. Houston Oil Co. of Texas v. Brown, Tex. Civ. 
App, 202 S. W. 102, certiorari denied 250 U. S. 659, 40 S. Ct. 9, 63 
L. Ed. 1194; 4 Cook on Corporations, 7th Ed., p 3367, § 871. The 
statute runs against the right of action, not against the holder 
thereof... .’’ : 

A further authority to the same effect is found in Houston Oil Co. v. 
Brown, Tex. Civ. App., 202 S. W. 102, 109, where the following state- 
ments are found: 

‘‘A consideration of the contentions of both parties leads us to the. 
conclusion that the contention of appellant is unsound. 25 Cyc. 1282, 
states the following: 


“* “As a general rule, mere appointment of a receiver does not in 
any way affect the running of the statute of limitation.’ 

‘‘Thompson on Corporations, § 6894, 6895, states: 

‘**The mere appointment of a receiver does not suspend the right 
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of action against a corporation itself, tmless the proceedings in which 
the receiver is appointed has resulted in dissolving the corporation, or it 
is the purpose to judicially dissolve the corporation, and the court 
enjoins the prosecution of any action against the corporation during 
the pendency of the suit, and gives as the reason for this rule because 
the existence of the corporation is not destroyed or even suspended by 
reason of the property or franchises ‘being held in custody of the court 
of equity.” Johnson v. Talley, 60 Ga. 540; White v. Meadowcroft, 91 
Ill. App. 293; Williams v. Taylor, 99 Md. 306, 57 A. 641; Kirkpatrick v. 
McElroy, 41 N. J. Eq. 539, 7 A 647; Meusebach v. Half & Bro., 77 Tex. 
[185] 187, 13 S. W. 979; Belt v. Cetti, 100 Tex. 92, 98, 93'S. W. 1000; 
Rindge v. Oliphint, 62 Tex. [682], 685; Thomas v. Greer, 6 Tex. 372; 
Richardson v. Vaughan, 86 Tex. 93, 23 8. W. 640; Houston Oil Co. v. 
Griffin, Tex. Civ. App., 166 S. W. 902. 

‘“TIn the Griffin case, just mentioned, it is held that the appointment 
of: a receiver did not stop the running of the limitations that had begun. 
Cook on Corp. (7th Ed.) vol. 4, p. 3367, § 871, states the general rule 
that the appointment of a receiver does not stop the running of limita- 
tions in favor of a corporation, and cites Jackson v. Fidelity & Casualty 
Co., 75 F. 359, 21 C. C. A. 394; International & G. N. R. Co. v. 
McCulloch [Tex. Civ. App.], 24 S. W. 1101. In the same volume, 
p. 369, par. 871, he says: Even though a receiver has been appointed, 
the corporation may, by leave of the court, bring actions in its own 
name against any one, except the receiver, to try the legal title to 
property. St. Louis & 8. Coal & Mining Co. v. Sandoval Coal & Mining, 
111 Ill, 32; Missouri, K. & T. R. Co. v. Graham, 12 Tex. Civ. App. 54, 33 
S. W. 576; Smith v. Texas & N. O. R. Co., 101 Tex. [405], 410, 108 
S. W. 819’’ Yt 


The appellant has cited as authority for his contention McGee v. 
Kirby, 189 Okl. 488, 118 P. 2d 199, 200. Our study of this case discloses 
the fact that there is statutory authority for the holding of the Oklahoma 
Supreme Court. The Oklahoma statute provides that the liquidation 
of building and loan associations shall ‘be under the supervision and 
eontrol of the Bank Commissioner, and in the cited case it is stated: 


“é 


. .. that the Bank Commissioner shall maintain suits for collection 
of all outstanding obligations due such association which suits shall be 
brought in the name of the State of Oklahoma on the relation of the 
Bank Commissioner, and that the assets are in custodia legis.... This 
Court has consistently held that the statute of limitations does not run 
while the, assets of a state bank are in the possession of the Bank 
Commissioner. .. .”’ 

In connection with the holding of the Oklahoma court it is of interest 
to observe the following statement found in the note in 122 A. L. R. 945, 
where in commenting upon the rule as to the statute of limitations not 
running against the state, the following is set forth: ‘‘In reliance upon 
this rule it has been sometimes argued that a liquidator acting in behalf 
of the government in liquidating the affairs of an insolvent bank is 
entitled to the same immunity from the operation of the statute of 
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limitations as the government itself, and that during the period of the 
liquidation the statute is suspended as to him in the enforcement of 
choses in action belonging to the bank, or of the superadded liability 
of its stockholders. But with the exception of one jurisdiction (Okla- 
homa), this argument is generally repudiated, the view taken being that 
the rule that the statute of limitations does not run against the state 
applies only in actions in which the state has a beneficial interest, and 
does not apply where the state is a nominal -party suing through the 
liquidator for the benefit of third persons; and that since in the enforce- 
ment of the choses in action belonging to the insolvent bank, or of the 
superadded liability of its stockholders, the state, although a nominal 
party to the suit through the liquidator, has no direct beneficial interest, 
and the recovery will inure to the benefit of the depositors or other credi- 
tors of the bank, the liquidator is as much bound by the statute of 
limitations as the bank itself.’’ Citing Porter v. United States, 9 Cir., 
1928, 27 F. 2d 882, writ of certiorari denied in, 1929, 279 U. S. 875, 
49S. Ct. 340, 73 L. Ed. 1009; State ex rel. Fulton v. Bremer, 1935, 130 
Ohio St. 227, 198 N. E. 874; Shaw v. Bush, Tex. Civ. App. 1933, 
61 8. W. 2d 526; MeNutt v. Cox, 133 Tex. 409, 129 S. W. 2d 626, 122 
A. L. R. 941. See, also, Anderson v. Nawa, 1914, 25 Cal. App. 151, 
143 P. 555. 

The authorities which we have cited support the trial court in its 
ruling sustaining the motion to dismiss appellant’s petition. We 
therefore affirm. 

Affirmed. 


Transferee of Note Receiving Payments from 
Maker Held Holder in Due Course 


Hardy v. C. I. T. Corporation, Supreme Court of Michigan, 13 N. W. 
Rep, (2d) 281 


A promissory note executed in a specified sum in payment of 
materials furnished and work done is a negotiable instrument. 


Evidence showed that defendant corporation purchased a note 
given to an asbestos company by plaintiff in payment for materials 
furnished and work done. Two days after the note was executed by 
the plaintiff, the defendant corporation purchased it from the 
asbestos company. Subsequently thereto and after the adjustment 
by the asbestos company of a complaint relative to the work done, 
the plaintiff made fourteen payments to the defendant corporation 
in accordance with the terms of the note. Plaintiff later brought suit 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 627. 
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against the defendant corporation to enjoin the collection of the 
balance due on the note and for an accounting for moneys paid on 
said note. Defendant filed cross bill seeking recovery of amount 
unpaid on balance of note. The note was a negotiable instrument. 
The defendant corporation was a holder in due course. The evidence 
sustained the finding of facts that the note was complete and regular 
upon its face, that the defendant corporation became the holder of it 
before it was overdue, and without notice that it had been previously 
dishonored, that the defendant corporation took the note in good 
faith and for value and that at the time of its negotiation, defendant 
corporation had no notice of any infirmity in ‘the note or defect in 
title of asbestos company. 


It was held that evidence warranted the finding that defendant 
corporation was a holder in due course of a negotiable instrument. 
The facts showed compliance with necessary statutory requirements 
of a holder in due course. 


Suit by Gilbert Hardy and another against C. I. T. Corporation to 
enjoin the collection of a balance due on a promissory note and for an 
accounting for moneys paid on said note, wherein defendant filed a 
cross-bill seeking recovery of amount of unpaid portion of the note. 
Decree dismissing bill of complaint and granting relief prayed for iu 
eross-bill, and plaintiff’s appeal. 

Affirmed. 

Riley L. Crane, of Saginaw, for plaintiffs and appellants. 

Robert S. Beach and David L. Perrot, both of Saginaw, for defendant 
and appellee. 


SHARPE, J.—This is a suit in chancery to enjoin the collection of 
the balance due on a promissory note and for an accounting for moneys 
paid by plaintiffs on said note. 

During the month of May 1939, plaintiffs entered into an agreement 
with the Asbestos Siding and Home Improvement Company to have a 
new roof put on their home and to have cement piers put under the 
house. Subsequently and on May 24, 1939, plaintiffs executed a promis- 
sory note to the asbestos company in the sum of $551.90 in payment of 
materials furnished and work done. On May 26, 1939, defendant C. I. T. 
Corporation purchased the note from the asbestos company. 

In June 1939, a representative of the C. I. T. Corporation inspected 
the premises and reported that the roof had a bad leak. On July 13, 
1939, the asbestos company informed defendant C. I. T. Corporation 
that the complaint had been taken care of to the satisfaction of plaintiffs. 
Beginning July 8, 1939, plaintiffs made 14 payments to the C. I. T. 
Corporation in accordance with the terms of the promissory note and 
then stopped making payments and began the instant suit. Defendant 
C. I. T. Corporation answered -plaintiff’s bill of complaint and filed a 
eross-bill in which it alleges that it is a holder in due course of the 
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promissory note executed by plaintiffs and asked that the court make 
an order that plaintiffs are indebted to defendant C. I. T. Corporation 
in the sum of $337.24, the unpaid portion of the promissory note, and 
interest. 

The trial court entered a decree dismissing plaintiff’s bill of complaint 
and granting the relief prayed for in the cross-bill. Plaintiffs appeal. 

The principal question in this case may be stated as follows: Is the 
defendant C. I. T. Corporation a holder in due course of a negotiable 
promissory note? 

[1-3] In our opinion the note in question is a negotiable instrument. 
It complies with the requirements of 2 Comp. Laws 1929, § 9250 (Stat. 
Ann. § 19.43). The trial court found that defendant corporation is 
a holder in due course as defined by 2 Comp. Laws 1929, § 9301 (Stat. 
Ann. § 19.94). In coming to this conclusion of law, it was necessary 
to find: that the note was complete and regular upon its face; that the 
C. I. T. Corporation became the holder of it before it was overdue, and 
without notice that it had been previously dishonored; that defendant 
corporation took the note in good faith and for value; and that at. the 
time it was negotiated to the C. I. T. Corporation, it had no notice of any 
infirmity in the instrument or defect in the title of the asbestos company. 
The record sustains such a finding of facts. 


Trustee’s Right to Have His Accounts Adjudicated 
Subsequent to Resignation and Appointment 
of Successor Trustee 


Uihlein v. Albright, Supreme Court of Wisconsin, 12 N. W. Rep. (2d) 
909 


? - 


A trustee, subsequent to his resignation and after appointment 
by a court of his successor trustee, may bring an. action to have the 
account of himself and his co-trustees approved and his liability as 
trustee discharged. The trustee in such action may also be allowed 
expenses including attorney’s fees. 


Plaintiff was a trustee along with other co-trustees of a trust 
estate created by deed of trust. Plaintiff, however, was the -only 
trustee who had served actively in management of the trust for a 
period of nearly 35 years as said trustee, the trust involved property 
originally valued at $1,500,000. Plaintiff, during this period, re- 
received the sum of $333 annually for his services as trustee and had 
paid over to a life beneficiary the income of about $2,000,000. During 
this period of management all of the plaintiff’s acts in his fiduciary 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 492. 
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capacity were approved by the co-trustees and by the life beneficiary. 
Plaintiff resigned his trust and thereupon the court appointed a 
successor trustee. Subsequent thereto the plaintiff brought this 
action against the co-trustees and others for the approval of his 
account and his discharge from liability as trustee. There was a 
judgment for the plaintiff which in part directed the defendant 
trustees to pay out of the income of the trust the guardian ad litem 
fees and attorney fees of $500 to the plaintiff. The defendant trus- 
tees and guardian appealed from this portjon of the judgment. On 
appeal the decision of the lower court was affirmed. Defendants 
contended plaintiff was not entitled as resigning trustee to expenses 
and attorney fees for securing his discharge as trustee. 

It was held that notwithstanding the fact that the plaintiff did 
not present his petition for allowance of attorney fees for procuring 
approval of his account and discharge from liability as trustee 
simultaneously with his petition for leave to resign as provided 
by statute, nevertheless the trustee was not precluded from subse- 
quently bringing an action to secure the approval of the court of 
his resignation and of his account and have his liability as trustee 
discharged.. Plaintiff was also entitled to an allowance for his 
expenses including attorney fees of $500. 


Action by George Uihlein, a resigned trustee, against Charles E. 
Albright and others for approval of his account and his discharge from 
liability as trustee. From portions of a judgment for the plaintiff 


directing the defendant trustees to pay out of the income of the trust 
guardian ad litem fees and attorney fees of the plaintiff, the defendants 
and the guardian ad litem of infant defendants appeal. The facts are 
stated in the opinion. 

Charles D. Ashley and George A. Gessner, both of Milwaukee, for 
appellants. 

Whyte, Hirschboeck, Minahan & McKinnon, of Milwaukee, for re- 
spondent. 


FOWLER, J.—The case is an appeal by the existing trustees, the 
defendant life tenant and defendants having a contingent interest in 
remainder of an inter vivos trust, from an order of the circuit court for 
Milwaukee county allowing the plaintiff, one of the original trustees 
created by the trust instrument, who had, after thirty-five years of 
continuous and faithful service, resigned his trust by resignation ad- 
dressed and delivered to his co-trustees, and after appointment by the 
court of his successor trustee, brought an action to have the account 
of himself and his co-trustees approved and his liability as trustee 
discharged. 

The trust was created by deed of Henry Uihlein executed in April, 
1908. The corpus of the estate was originally valued at $1,500,000. 
The account submitted was admitted by the existing trustees to be 
correct. No objection to the account or to the plaintiff’s discharge from 
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liability has been made by anybody. The only appeal is from portions 
of the judgment allowing the plaintiff $500 as attorney fees for procuring 
the approval of his account and his discharge from liability as trustee, 
and allowing a fee of $200 to the guardian ad litem appointed for minors 
having a contingent interest in the corpus of the trust. The trust deed 
gave to a daughter of the trustor, Mrs. Albright, the income of the trust 
estate during her life, with power to appoint to whom the remainder 
should go, and with remainder to her heirs in case she did not exercise 
the power of appointment. The trustees named in the trust deed were 
the plaintiff, the trustor’s son, Herman A. Uihlein and Morse Rohnert, 
the trustor’s son and son-in-law. The trustees named signified their 
acceptance of the trust by signing the deed and entered upon their duties. 
Morse Rohnert died in 1911 and by the terms of the trust deed was 
succeeded by Charles E. Albright, husband of the life beneficiary. 
Herman A. Uihlein resigned in 1925 and Waldemar 8. J. Kopmeier, by 
the terms of the trust deed, succeeded him. Mr. Kopmeier resigned on 
December 3, 1942. The plaintiff resigned November 30, 1942. In Feb- 
ruary, 1943, Laura U. Albright, the life tenant, and Marion A. Tall- 
madge, her daughter, were appointed by the circuit court as trustees 
to succeed the plaintiff and Mr. Kopmeier. The other defendants are 
Lorraine A, Flint, a daughter, Walter David Tallmadge, Edward S. 
Tallmadge and Charles A. Flint, minor grandsons of Mrs. Albright. 
The claim of the appellants that the resigning trustee is not entitled 
to be allowed the expense of securing his discharge is based primarily 
on a ruling of a surrogate court in Re Estate of Bevier, 17 Misc. 486, 
41 N. Y. 8. 268, 272, decided in 1895, which holds that a testamentary 
trustee, who resigns before completion of his trust, ‘‘must pay the costs 
of [his] petition and the appointment of his successor.’’ It is to be 
noted however that in that case a ‘‘special guardian’’ of minors was 
allowed $50 for his costs and a stenographer was allowed her fees, both 
payable out of the funds of the estate. The opinion recites that the rule 
stated was announced in Re Jones, 1847, 4 Sandf. Ch., N. Y., 615, and 
that it had been followed ever since. English cases are cited in Re Jones 
in support of the rule. But in Courtenay v. Courtenay, 1846, 8, Sugden’s 
Dec., 3 Jones & La Touche 519, at page 529, it is said of this rule: 
‘“That has been the rule of courts of equity as long as I can remember; 
but every Judge must necessarily come to a conclusion, in each case, 
whether the conduct of the trustee, in the particular instance, falls 
within the rule.’’ It thus appears as would seem on reason to be the 
rule that circumstances may exist which justify allowance of attorney 
fees to a resigning trustee. And in Re Delamater’s Will, 1943, 266 App. 
Div. 200, 41 N. Y. S. 2d 715, the latest ruling on the point by the New 
York courts called to our attention, a resigning trustee although not 
allowed anything as commission for turning over funds to his successor 
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trustee, was allowed $500 for attorney’s services performed. Whether 
anything was allowed for service in the then instant proceeding for 
approval of the trustees’ account as distinguished from service thereto- 
fore performed does not appear. That a trustee may on his own motion 
and for his own protection present his account and secure the approval 
of the court having jurisdiction to administer the trust would seem to 
be not: subject to dispute. In re Rothenberg’s Trust, 129 N. J. Eq. 377, 
19 A, 2d 639. 

We do not find that the precise point here involved has been passed 
on by this court. The case of Stephenson v. Norris, 128 Wis. 242, 264, 
107 N. W. 343, 350, is relied on by appellants but it does not reach 
the point of payment of attorney fees of a resigned trustee seeking dis- 
charge from liability. The thing that is there disapproved is ‘‘the habit 
of ordering the payment of counsel fees, other than the executor’s, in 
such cases (construction of wills) where the parties are sui juris.’’ The 
case, however, does touch the matter of guardian ad litem fees, and 
says they can not be allowed out of the estate of the decedent but should 
be allowed out of the share of those for whom the guardians were 
appointed. This however is not a case for construction of a will, or of 
a trust deed, and we do not see that the rule of the Norris case, supra, 
applies. 

However, if by analogy the rule of Stephenson v. Norris, supra, 
does apply to guardian ad litem fees, it does not affect the instant case. 
The rule of that case is based particularly on Tyson v. Richardson, 
103 Wis. 397, 79 N. W. 489; Tyson v. Tyson, 94 Wis. 225, 68 N. W. 1015; 
Td., 96 Wis. 59, 71 N. W. 94. Reference to those cases shows that the 
remainder of the estate there involved was made eventually liable for 
the guardian ad litem fee involved, to whomsoever it should go. The 
interest the guardian ad litem was protecting, there as here, was the 
remainder after termination of a life estate, and those interests as 
here were both contingent, possibly many and undeterminable until the 
death of the life tenant. If the rule of that case were here applied the 
guardian ad litem would have to wait for his fee until the death of Mrs. 
Albright. His fee would be adjudged a lien upon the remainder and 
then be enforced against the owners of the remainder whom Mrs, Al- 
bright appointed to take after her death or her heirs if she did not 
exercise her power of appointment. But here Mrs. Albright’s children 
and grandchildren, who have the contingent interest, can not complain 
as to the guardian ad litem fees because the trial court adjudged them 
paid out of the income of the trust to which Mrs. Albright is entitled 
and they will never be called upon to pay them. And Mrs. Albright 
can not complain because the record shows that the attorney for her 
and the other appellants suggested to the court that the fee if not paid 
by the plaintiff should be paid out of the income rather than the corpus 
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of the trust and the court complied with the suggestion. We see no 
reversible error in allowance of the fee of the guardian ad litem. 

Counsel contends that the correct practice would have been for the 
plaintiff to present his account before resigning in connection with a 
petition for leave to resign and appointment of a successor. Such 
course is authorized under sec, 231.25, Stats., which expressly so provides 
as to a trustee and declares that the court may ‘‘accept his resignation 
and discharge him from the trust under such regulations as shall be 
established by the court for that purpose and upon such terms as the 
rights and interests of the persons interested in the execution of the 
trust may require.’’ This would seem to imply that the court in such 
a proceeding may allow the resigning trustee the reasonable expense 
he was put to in preparing and presenting his account, if the facts 
seemed to the court to justify the resignation. 

In ease of death of a trustee the trust estate would necessarily have 
to stand the expense of procuring the appointment of a successor, and 
it would seem that the court might put that expense on the estate in 
ease of resignation as well as in case of death if the circumstances 
seemed to the court such as to justify the resignation. The trust deed 
by its terms recognized that the trustees named might resign, and named 


two sons-in-law as their successors in case of their death or resignation, 
and attempted to provide for further necessary appointments by the 
eounty court. But as the county court has no jurisdiction of trust 
matters except as to trusts provided by will, and as the circuit 
court under sec. 231.24 et seq., Stats., and its equity power has such 
jurisdiction, the circuit court had to act in making the last two appoint- 
ments. 


Although the plaintiff did not present a petition in accordance with 
sec. 231.25, Stats., whether through want of advice or through ignorance 
of the statute or because he considered leave of the court unnecessary 
to authorize his resignation, we see no reason why he might not subse- 
quently by action: brought for that purpose secure from the court 
approval of his resignation and of his accounts and be discharged of 
liability as has been here done, or why, if the court deemed the circum- 
stances shown by the record such as to justify his resignation, it should 
not allow him the expense consequent upon such action, as the surviving 
trustees would have been-required to procure the appointment of a 
successor and approval of his accounts had the plaintiff died. No extra 
expense was occasioned because the action of the court has been obtained 
through a.ssummons and complaint instead of through petition and order 
-to show cause, if the latter would have been proper and more appropriate. 

The plaintiff’s successor was appointed by the court, and thus his 
resignation was impliedly approved and accepted. The successor trus- 
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tee and the other existing trustees by answer admitted the plaintiff’s 
account to be correct, and prayed that ‘‘the accounts of the plaintiff 
be heard and determined.’’ The court upon proofs submitted has found 
them to be correct. The only thing needful to determine whether to 
sustain the allowance of the plaintiff’s attorney fees is to consider 
whether record justifies the view of the trial court that the plaintiff’s 
resignation was under the circumstances justifiable. 

Facts other than above stated appearing of record which the trial 
court might properly consider in determining whether attorney fees 
should be allowed to the plaintiff may be summarized as follows: The 
trust instrument provided there should always be three trustees. The 
deed contemplated that the trustees might resign. The trustees were 
authorized to invest and re-invest the trust funds. The trust property 
originally was valued at $1,500,000 and comprised numerous items. 
The items of income received from time to time varied and comprised 
many items. The plaintiff served as trustee for nearly thirty-five years. 
For nearly all of that time he personally had custody of the trust prop- 
erty, and he or employees in his office and in his individual employ kept 
the trust accounts. During the period accounts were from time to time 
submitted to Mrs. Albright, examined by her and approved by her in 
writing but not filed in court. These accounts were prepared by an 
employee of plaintiff employed in his individual business, The plaintiff 
received for all this work $333 annually, as provided by the terms of 
the trust deed. During the period plaintiff received and paid over to 
Mrs. Albright income of the trust property to the amount of $2,000,000. 
Mrs. Albright’s husband was one of the trustees at the time the plaintiff 
resigned, and had been since 1911. The plaintiff was the only trustee 
who served actively in the management of the trust. The acts of plaintiff 
were approved by his co-trustees and the accounts submitted to and 
approved by Mrs. Albright were herein submitted as accounts of the 
trustees. It was necessary for the protection of the plaintiff and his 
estate, and that of the protection of his co-trustee, Mr. Albright, who 
had been his co-trustee for twenty-nine years and who was liable with 
him for malfeasance, that. their accounts we approved and that they 
be examined while the plaintiff and his employee who had kept the 
accounts and had prepared the reports to Mrs, Albright, were living. 
Mr. Albright joined with the plaintiff in asking for approval of the 
accounts and is entitled to discharge from liability for acts of the trus- 
tees done prior to the time the trust property was turned over to the 
successor trustees. In view of all this we consider that the court properly 
considered that the plaintiff had ample reason for wanting to be re- 
lieved from further service as trustee, and in holding that his attorney 
fees incurred in securing the court’s approval of his accounts and his 
discharge should be reimbursed. We need not consider whether these 
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fees are properly chargeable to corpus or income for the reason stated 
as to the guardian ad litem fees. 

Not only do we consider that the judgment of the circuit court 
should be affirmed, but we consider that the respondent should recover 
from the appellant adult defendants the costs of this court and a rea- 
sonable attorney fee for services in this court, to be fixed by the circuit 
court upon hearing upon return of the record. The appeal seems to us 
upon the whole record to be wholly without merit. 

The judgment of the circuit court is affirmed and the cause is 
remanded to the circuit court with direction to the court to fix and 
adjudge attorney’s fees to the plaintiff upon the appeal to be paid by 
the appellant adult defendants. 


, 


Check Delivered to Drawer’s Agent Not Authority 
to Agent to Use Check for Personal Indebtedness 


Munn v. Boasberg, Court of Appeals of New York 53, N. E. Rep. (2d) 371 


Under the provisions of the Negotiable Instruments Law, Consol. 
Laws ¢c. 38, sec. 98 where one delivers to his agent his check drawn 
to the order of a designated payee for delivery to said payee and 
the proceeds of said check are to be used to pay certain obligations 
of a corporation in which the agent is a stockholder, it is held that 
the burden is on the payee to prove that he, or some person under 
whom he claims, acquired title to the check as a holder in due course. 
The check itself is constructive notice that the funds represented 
thereby are funds of the drawee of the check which cannot be 
applied in payment of the agent’s personal indebtedness without 
inquiry of the principal (drawer). 

Plaintiff, upon representations made by one Shuman, a stock- 
holder of a country club, that his club was in desperate circum- 
stances because of its inability to pay utility service bills, asked 
plaintiff for a loan of money which was to be used to pay the country 
club’s obligations. The plaintiff, thereupon gave his check for $775 
to Shuman, who requested that it be drawn to the order of the 
defendant. Shuman in turn delivered the check to defendant, in 
payment of Shuman’s personal indebtedness to the defendant con- 
tracted by Shuman upon representations made to defendant of a 
similar nature as those made to the plaintiff. Plaintiff brought suit 
to recover amount of check from the defendant on the contention 
that the check was given to Shuman to be delivered to the defendant 
and to be used for the purpose for which it was requested; that 
the defendant indorsed the check and converted the proceeds to his 
own use, instead of the proceeds being used for the purposes intended. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 633. 
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It was held that possession of check by Shuman gave no appear- 
ance of authority to Shuman to use check for his own purposes. 
The defendant could not in good faith accept the check and apply 
the proceeds in payment of Shuman’s personal indebtedness to 
the defendant without inquiry from plaintiff. 


Action by C. W. Munn against Robert Boasberg to recover amount 
of a check drawn to defendant’s order by plaintiff. From a judgment 
of the Appellate Division, 266 App. Div. 818, 42 N. Y. 2d 573, entered 
May 13, 1943, and affirming, by a divided court, a judgment for de- 
fendant entered on the dismissal of the complaint on the merits by the 
Court at a Trial Term of the Supreme Court, Erie County, Swift, J., at 
the close of the entire case, plaintiff appeals. 


Reversed and new trial granted. 


William J. Sernoffsky, of Buffalo, for appellant. 
Charles J. McDonough, of Buffalo, for respondent. 


THACHER, J.—Plaintiff-appellant brought suit to recover from 
defendant the sum of $775, the amount of a check drawn to defendant’s 
order by the plaintiff. The defendant was president of the Blossom 
Heath Country Club on Sheridan Drive in the town of Amherst. It 
- owned a golf: course, a clubhouse and considerable acreage of land. On 
a Saturday afternoon in January of 1942, one George Shuman, who 
owned the capital stock of the Country Club, called on the defendant 
and told him that the utility companies were threatening to discontinue 
service at the Country Club and that their bills would have to be paid 
that day to prevent the loss of a great deal of money owing to freezing 
of pipes, et cetera. Shuman said that, if the defendant would loan 
him the money, he would be sure to pay it back on the following Monday. 
The defendant gave Shuman a check to his order in the sum of $766.95 
on this understanding and upon Shuman’s statement that a friend of 
his owed him some money and that he could get hold of this friend on 
Monday and get. the money back to Boasberg. On Monday Shuman did 
not repay the defendant but promised to do so on Tuesday, when he 
brought the plaintiff’s check drawn to the defendant’s order in the 
sum of $775. 

Earlier on that day Shuman went to the plaintiff and told him that 
he was in desperate circumstances with his Country Club, was negoti- 
ating with the Curtiss-Wright people for a lease, and if certain deposits 
were not paid, the utilities people would make trouble and the trust 
company which held the mortgage would start foreclosure proceedings. 
He feared the contract with the Curtiss people would be jeopardized and 
pleaded with the plaintiff to pay up these deposits. Upon these rep- 
resentations and to provide for these payments, the plaintiff gave his 
check for $775 to Shuman, who requested that it be drawn to the order 
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of Boasberg, who he said was president of the company. This .was the 
check which Shuman delivered to Boasberg, in payment of Shuman’s 
personal indebtedness to him. 

The theory of the complaint is that the check was given to Shuman 
to be delivered to the defendant and used for the purposes for which it 
was requested; that the defendant indorsed the check and converted 
the proceeds to his own use, and that no part of these proceeds was 
used for the purposes intended. 

Defendant contends that he is a bona fide purchaser for value and 
a holder in due course of the check which he received from Shuman 
and applied in payment of Shuman’s personal indebtedness. 

At the close of the trial the court struck out the testimony as to 
what was said between the plaintiff and Shuman when the check was 
delivered and dismissed the complaint. The plaintiff requested no 
ruling that he was entitled to recover the amount of the check as matter 
of law; on the contrary, he asked that the case be sent to the jury to 
determine whether defendant was a holder in due course, and took an 
exception to the court’s denial of this request. On this state of the 
record ‘there is no ruling which raises the question of plaintiff’s right 
to recover as matter of law. Hirsch v. Schwartz & Cohn, Inc., 256 N, Y. 
7, 11, 175 N. E. 353. 

The judgment dismissing the complaint on the merits was affirmed 
in the Appellate Division, two justices dissenting and voting for a 
reversal and a new trial on the ground that the evidence raised questions 
of fact for the jury. 

We think the court erred in dismissing the complaint and refusing 
the plaintiff’s request to go to the jury. The check, being drawn by 
the plaintiff to the order of the defendant, imported on its face that the 
money represented by it was the plaintiff’s property and that the 
plaintiff, not Shuman, was paying it to the defendant. Shuman had no 
apparent title to the check and was therefore to be regarded as the 
agent of the plaintiff for the purpose of delivering the plaintiff’s check 
to the.defendant. Hathaway v. County of Delaware, 185 N. Y. 368, 
78.N.. E, 153, 13 L. RB. A., N. S., 273, 113 Am. St. Rep. 909; Sims 
v. United. States Trust Co: of New York, 103 N. Y. 472, 9 N. E. 
605; Bristol Knife Co. v. First Nat. Bank of Hartford, 41 Conn. 421, 
19 Am. Rep. 517; Bowles Co. v. Clark, 59 Wash. 336, 109 N. E. 812, 
31.L. R. A, N. S. 613; Apostoloff v. Levy, 186 App. Div. si 769, 
174.N. Y.S. 828. 

The fact was that Shaman had no title and was salt an agent 
authorized to deliver the check to the defendant, to be used for a specific 
purpose. The possession by Shuman of the plaintiff’s check drawn to 
defendant’s order gave no appearance of authority to use the check 
for his own purposes and the defendant could not in good faith accept 
the check and apply the proceeds to the payment of Shuman’s personal 
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indebtedness to him, Apostoloff v. Levy, supra; Sims v. United States 
Trust Co, of New York, supra; Ward v. City Trust Co. of New York, 
192 N. Y. 61, 84 N. E. 585; Wen Kroy Realty Co. v. Public Nat. Bank 
& Trust Co. of New York, 260 N. Y. 84, 183 N. E, 73; Wagner Trading 
Co. v. Battery Park Nat. Bank, 228 N. Y. 37, 126 N. E. 347, 9 A. L. R. 
340; Porges v. United States Mortgage & Trust Co., 203 N. Y. 181, 96 
N. E, 424; Bischoff v. Yorkville Bank, 218 N. Y. 106, 112 N. E. 759, 
L. R. A. 1916F, 1059. This the defendant did without any inquiry as 
to the authority of Shuman to use the plaintiff’s funds in payment of 
his own debts. Such use was entirely unauthorized in fact, and it is 
apparent from the circumstances under which Shuman procured a 
check from the defendant for $766.95 on Saturday, and another check 
for $775 from the plaintiff on Tuesday, that Shuman was not only 
acting without authority but that he fraudulently intended so to act 
pefore he procured the plaintiff’s check and to this end obtained it by 
false pretenses. 

Under the provisions of the Negotiable Instruments Law, Consol. 
Laws ¢. 38, the burden was cast upon the defendant to prove that he, 
or some person under whom he claimed, acquired title to the check as 
a holder in due course (§ 98). This he could not do because the check 
itself was constructive notice that the funds it represented were funds 
of the plaintiff which could not be applied in payment of the agent’s 
personal indebtedness without inquiry of the principal. Such an 
inquiry might well have disclosed immediately the purpose for which 
the check was delivered. The defendant was therefore chargeable with 
knowledge of that fact. Nor is this a case in which a payee of a check 
could acquire the title of a bona fide purchaser for value. Shuman 
was not a remitter who had acquired the instrument by purchase. Cf. 
Armstrong v. American Exch. Nat. Bank of Chicago, 133 U. S. 433, 
453, 10 S. Ct. 450, 33 L. Ed. 747. Nor is there any analogy to the pur- 
chase of cashier’s checks for remittances to payees where it is desirable 
to use the credit standing of the bank in making payment by check or 
to the use of certified checks for similar purposes. Cf. Vander Ploeg v. 
Van Zuuk, 135 Iowa 350, 355, 112 N. W. 807, 138 L. R. A., N. S., 490, 
124 Am. St. Rep. 275. In such cases the remitter is a purchaser for 
value of the bank’s promise to pay. Shuman, being an agent, had no 
title and could confer none on the defendant which would entitle him 
to apply the proceeds of the check in payment of Shuman’s debt. 

The judgments should be reversed and a new trial granted, with 
costs to abide the event. 
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ABSORPTION OF EXCHANGE CHARGES 
Avoidance of Expense to Member Bank 


The Board of Governors recently considered the case of a member 
bank which was absorbing exchange charges in order to avoid the addi- 
tional expense which would be involved in collecting such charges. From 
the information presented in this case it was understood that the bank 
has no agreement or understanding, tacit: or otherwise, with any depositor 
with regard to the absorption of any exchange or collection charges; 
and that such charges are absorbed only where the amount of the clerical 
or other expense that would be involved in collecting the charges from 
the bank’s depositors exceeds the amount of the charges. 

Under the Board’s Regulation Q, interest is defined as ‘‘any payment 
to or for the account of any depositor as compensation for the use of 
funds constituting a deposit.’” As pointed out in the/Board’s ruling 
published in the September 1943 Federal Reserve Bulletin at page 817, 
two questions arise under this definition: First, whether the absorption 
of the charges by the bank constitutes a payment; and, second, whether 
such payment is made as compensation for the use of funds constituting 
a deposit. Since in practically every case the absorption of the charge 
results in a payment, it may be pointed out that most cases will turn 
upon a determination of whether the charges are absorbed as compensa- 
tion for the use of the funds on deposit. In this case it appeared that 
charges are absorbed solely as a matter of operating efficiency where the 
cost of passing them back would exceed the amount of the charges. 
There was no evidence that the bank in soliciting new accounts or in 
maintaining existing accounts offers to absorb such charges as an induce- 
ment to the maintenance of balances. It seems evident, therefore, that 
the charges are not absorbed as compensation for the use of funds on 
deposit ‘but as a means of avoiding expense to the bank. 

In the opinion of the Board, therefore, the absorption of the charges 
in the circumstances above indicated is not a payment to or for the 
account of any depositor as compensation for the use of funds and, 
accordingly, is not a violation of the provisions of section 19 of the 
Federal Reserve Act relating to the payment of interest on deposits. 
Tt may be added, however, that if it appears from any understanding or 
agreement between a bank and a depositor or from other evidence, such 
as the solicitation of deposits upon the basis of a willingness to absorb 
such exchange charges, that it is the intention to absorb the charges as 
compensation for the use of the depositor’s funds, then it would seem 
clear that such a bank is violating the provisions of section 19 aforesaid, : 
notwithstanding the fact that the cost of passing back the charges might 
exceed the cost of absorbing them. 


April, 1944, issue of the Federal Reserve’ Bulletin. 











INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Current Economic Problems 


DDRESSING the Fourth War 
Conference of the Controllers 
Institute of America, Dr. Gustave 
Stolper, noted economist, observed 
that ‘the danger of inflation was 
receding into the background. 
Inflation was a very real threat 
a year ago, but the turning point 
came after mid-1943 when the 
spending propensities of the pub- 
lic began to be held in check. As 
people became uncertain about 
their jobs and post-war pros- 
pects, they began to value savings 
as a safeguard against the future. 
The huge production of civilian 
goods was also of great help in 
maintaining price equilibrium. 
Despite the fact that prophesies 
are difficult in times of war, cer- 
tain facts remain clear, states Dr. 
Stolper. He comments that this 


country cannot extricate itself. 


from international interdepend- 
ence. This interdependence, which 
has existed since the last war, be- 
came calamitous for the world in 
1929 and after. For example, 
collapse of American silk prices in 
1929 was the greatest contribut- 
ing factor to Japanese militarism ; 
the financial crisis resulting from 
the 1929 crash threw Germany in- 
to the chaos that produced Hitler. 

According to Dr. Stolper, dis- 


cussion of American post-war 
plans does not sufficiently empha- 
size the fact that a prosperous 
America cannot be maintained 
alongside a prostrate Europe, and 
no prosperous Europe is conceiv- 
able ‘unless it is a genuinely 
pacified and unified Europe. 

As to American foreign trade, 
expansion itself is not the goal. 
True, expansion of our foreign 
trade must be sought, but with- 
in an expanding world economy. 
Our foreign trade policy must be 
adjusted to the lasting position 
of this country as the greatest 
creditor nation on earth and a 
surplus of exports over imports 
is by no means desirable. 

Dr. Stolper also concludes that 
American capitalism will probably 
assume as exceptional a position 
in the world as the Soviet system 
held before the war. Nazi con- 
quests have practically eliminated 
European pre-war capitalism 
and the extent to which the people 
of Europe will want to restore 
private enterprise is as yet un- 
known. These circumstances, how- 
ever, only make our responsibility 
greater. For the American ex- 
ample, Dr. Stolper points out, 
will mould the future systems of 
the world. Freed European 
peoples may not long for private 
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enterprise but they will covet per- 
sonal liberty. And they will dis- 
cover that the American form of 
capitalistic democracy — the 
American economic and social sys- 
tem—is the greatest guarantee of 
personal liberty. 


Gold 


Early April witnessed reports 
to the effect that an increase in 
the price of gold was in prospect. 
These rumors met with immediate 
denial by the Treasury depart- 
ment. Apparently overlooked was 
the fact that no change in the 
price of gold could be effected 
without authority from Congress, 
since the power of the Treasury, 
in this regard, had expired in 
1943. 

Rationale of the rumor was 
that an increase in the price of 
gold paid by the Treasury de- 
partment. would strengthen the 
ability of other countries to make 
payments to the United States; 
that devaluation would give the 
Government another gold “profit” 
which could be used to retard the 
growth of the national debt; that 
devaluation would increase the 
amount of gold certificates, and 
that their deposit by the Treasury 
with the Reserve banks would in- 
crease bank reserves, thereby 
providing a broader base for the 
expanded deposit structure. 

These arguments, however, do 
not stand up under analysis. A 
higher price for gold, for example, 
would help only those nations 
which have gold. And it just so 
happens that those nations with 
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gold are not particularly in need 
of financial assistance. As far as 
the reduction of debt angle is con- 
cerned, a further devaluation of 
the dollar leading to a gold profit 
would make only a_ relatively 
slight reduction possible. And as 
to additional member bank re- 
serves, these can be readily ob- 
tained by recourse to Federal Re- 
serve open-market operations or a 
reduction in reserve requirements. 
What is obvious, however, is 
that an increase in the price of 
gold could work considerable 
harm. Production of gold would be 
artificially stimulated and_ this 
country would attract more gold, 
thus making it increasingly dif- 
ficult for other nations to return 
to the gold standard. Further- 
more, the inflationary effect would 
be highly damaging, as it would 
stimulate a flight from money into 
commodities. This would be 
especially unfortunate at this 
time, when all efforts are being 
directed toward keeping infla- 
tionary forces under control. 


Currency in Circulation 


Some of the increase in the tre- 
mendous amount of currency in 
circulation is due to the fact that 
much cash is being used for black 
market operations and for pur- 
poses of tax evasion. The April 
issue of the Federal Reserve Bul- 
letin states that demand for large 
denominations of currency may 
specifically be attributed to these 
two factors. It is observed that 
over one-third the currency flow 
in 1943 was in bills of $50 or 
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more, as compared with less than 
one-fifth in 1942. 

Large denominations, it is 
noted, have only a limited use in 
legitimate transactions. Evidence 
exists that the currency in cir- 
culation exceeds the immediate 
needs of trade and industry. 
There is about $21 billion of cur- 
rency outstanding, and the deduc- 
tion of bank vault cash and cur- 
rency held by all business leaves 
an estimated $16 billion in the 
hands of individuals. This is over 
$100 for every person, or around 
$450 for the average family. No 
matter what the reasons, the pub- 
lic is doing considerably more 
banking “in the mattress” or “on 
the hip” than has been customary 
for some time, it is stated. 


Cost of War 


Cost of the Napoleonic Wars 
ranged from $10 to $15 billion. 
Cost of the first World War was 
somewhere in the neighborhood of 
$210 billion. By the end of 1944, 
monetary costs of World War II 
to belligerent governments are 
estimated near $900 billion; in 
1945 total war costs will probably 
reach a trillion dollars. 


These interesting figures are 
supplied in a study “The Cost of 
the War”, issued by the Tax In- 
stitute, and edited by Dr. Mabel 
L. Walker. 


Some idea of the expense of 
modern warfare can be gained 
from the accompanying table, 
which compares the costs of other 
wars in which this country has 


been engaged. 
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Costs of American Wars, 1775-1921 

$ 504,200,000 

309,600,000 

497,900,000 

Civil War—Union .............0.... 12,322,300,000 

Civil War—Confederacy ........ 1,520,100,000 

Indian Wars 800,000,000 
Spanish American War 

Work War ciccccccsscscccsescsoscesesecss 33,132,000,000 


The Revolutionary War, it is 
remarked, lasted eight years and 
cost the country $.5 billion. Last- 
ing four years, the Civil War cost 
us $14 billion. And although we 
were in the World War I only 
two years, it cost us $33 billion. 
Sum total of all war expenditures 
through World War I cost us al- 
most $53 billion. 

Although we have been in the 
second World War a little more 
than three years, the dollar cost 
has already reached $200 billion. 
It is apparent that the average 
annual cost of waging war has 
attained colossal proportions. 


Canadian Finances 


A review of Canada’s fiscal 
policies by Dr. B. H. Higgins of 
the National Bureau of Economic 
Research discloses that neither 
Britain nor the United States has 
equaled Canada’s success in meet- 
ing war cost through taxation. 

Dr. Higgins points out that 
Canada has the highest tax rates 
in the world, as far as middle 
bracket incomes are concerned. 
However, this taxation includes 
forced savings refundable in the 
post-war period — a measure 
which is not included in our tax 
laws. Also, the Canadian Govern- 
ment has absorbed corporate and 
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3. To prepare: for peace- 

time reconstruction 
America needs men and women who 
speak Spanish, Portuguese, Russian, 
French, German, Italian, Japanese, 
or Chinese! Master your chosen 
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provincial taxes, which has in- 
creased the amount of income 
taxation by the national govern- 
ment. 

Subsidies, the study points out, 
play a conspicuous part in 
Canadian price control and are 
credited with checking increases 
in the over-all cost of the war. 
These subsidies are applied, for 
the most part, at that particular 
stage of the production-distribu- 
tion process which has the small- 
est number of business units. In 
addition, there is a Commodity 
Prices Stabilization Corporation 
which, wherever necessary, im- 
ports goods and sells them at a 
loss. 

Economic problems to be faced 
upon the return of peace, states 


Dr. Higgins, will compare in 
magnitude and complexity with 
those brought on by the war. 


Post-War Employment 


Instead of emphasizing a guar- 
antee of jobs for all, remarks 
Robert M. Gaylord, President of 
the National Association of 
Manufacturers, we must try to 
secure those conditions which will 
enable private enterprise to func- 
tion to its best advantage. Ac- 
cording to Mr. Gaylord, “the idea 
that manufacturers or business 
can guarantee jobs is a fallacy, 
and to teach the people that they 
can be guaranteed might well dis- 
gust them with our economic sys- 
tem before it can get over the 
transition hump successfully.” 

Mr. Gaylord enumerates the 
conditions which will prove most 
conducive to the functioning of 
private enterprise. They include: 

1—Revision of financial regula- 
tion to assure a free flow of sav- 
ings into enterprise. 

2—A sound and equitable tax 
policy that will encourage produc- 
tion. 

* 8—A national labor policy that 
will foster, rather than destroy 
harmony between labor and man- 
agement. 

4 — Termination of bureau- 
cratic domination of management 
to restore its freedom of decision. 


American Investments Abroad 


American individuals and firms 
have investments of more than 
$13.3 billion in foreign countries, 
according to a Treasury survey 
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of U. S. foreign investments. 
About $8 billion of this total is 
held in United Nations territories, 
excluding areas now under enemy 
domination. 

By far the largest investment 
is in Canada, where the amount 
is roughly $4.4 billion. A little 
over $1 billion is invested in other 
countries of the United Kingdom. 

Our holdings in the six enemy 
countries aggregate almost $1.8 
billion, with Germany accounting 
for roughly $1.3 billion of this 
amount. Investments in Italy are 
$265 million while those in Japan 
are only $90 million. Investments 
in enemy nations, exclusive of 
enemy held territory, are more 
than three times the $450 million 
of known Axis holdings in this 
country. In addition, more than 
$2 billion of American investments 
is in territory now occupied by 
the’enemy. A geographical break- 
down is tabulated below. 


Investment 

$4,635 million 
Canada and Newfoundland 4,400 ” 
West Indies 920 


Cent. America and Mexico 805 
South America 


This ‘information is based on 
the results of a survey which 
reached 170,000 individuals, 32,- 
000 estates and 16,000 business 
firms. Most of the individuals re- 
ported foreign investments of less 
than $10,000. The date of com- 
putation was May 31, 1943 and 


Learn the danger signals! 
Get early diagnosis and 
prompt treatment. Delay is 
dangerous! Enlist as a Vol- 
unteer in the Women’s Field 
Army of your State and sup- 
port its activities for Cancer 
Control. 


was based on “book, market, or 
estimated” values. Some changes 
in these totals may be reported 
later as the process of editing 
the census is completed. 


Stock Prices 


The Department of Commerce 
observes that the current level of 


stock prices reflects post-war 
prospects rather than current 
profits. Since the decline in share 
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May we send you 
on approval... 


How to Sell Bank 
Service by Direct Mail 


By R. E. DOAN 


The first and only complete 
guide to successful bank direct 
mail advertising with scores of 
actual examples—letters, fold- 
ers, etc—in use by leading 
banks. 


$2.50 


BANKERS PUBLISHING CO. 
465 Main Street 
Cambridge, Mass. 


prices which occurred in the early 
part of the war, prices of equities 
of non-war industries have in- 
creased more appreciably than 
stocks of war industries. 


Here are some cases in point 
to which the Commerce Depart- 
ment directs attention. Prices of 
shipbuilding stocks rose sharply 
through 1941 and then declined to 
a point below the 1939 level. Air- 
craft shares have trended down- 
ward since 1940, and in the first 
quarter of 1944 were 30 per cent 


below 1939. In both these indus- 
tries, it is remarked, investors are 
apparently concerned with post- 
war market prospects in the light 
of greatly expanded productive 
capacity. 

In the automobile and tire and 
rubber groups—where there exists 
a great pent-up civilian demand— 
share prices have been buoyant. 
In the first quarter of this year, 
automobile share prices were up 
13 per cent over 1939 levels while 
tire and rubber stocks showed a 
50 per cent appreciation. 

Shares of war industries, such 
as steel, electrical equipment, 
copper and chemical, showed price 
declines, in the first quarter of 
this year, of G to 21 per cent be- 
low 1939. 


4 
ARS of THE UNITED STATE 
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NEWS OF THE MONTH 


This department contains a brief digest of the news developments 
of the month of interest to bankers. For current articles of interest 
to bankers see our ‘‘Current Articles’? Department 


ADVERTISING 


The First National Bank of 
Patterson, N. J., has published a 
recent newspaper advertisement 
describing 69 separate services 
that it is prepared to render to 
the public. 


BANK EARNINGS 

Net operating earnings of all 
national banks in 1943 were up 
$47,529,000 more than 1942 to a 
high of $315,329,000, Comptrol- 
ler of Currency Delano reports. 

Gross earnings reached $1,061,- 
762,000, an increase of nearly 
$99,000,000 over 1942. 

Figures on earnings and ex- 
penses for 1943 issued by the Phil- 
adelphia Federal Reserve Bank 
for the banks in the 3rd Federal 
Reserve District showed net pro- 
fits for 1943 were $30.5 million, 
compared with $18 million in 
1942. 


BANK OF ENGLAND 
Lord Catto, financial advisor of 
the Treasury of Great Britain, 
has been named Governor of the 
Bank of England to succeed 
Montagu C. Norman. 


CANADA 
Total Canadian manufactur- 
ing output increased during the 


past month according to the in- 
dex of industrial activity of the 
Canadian Bank of Commerce 
which rose from 215 at mid-Feb- 
ruary to 217 at mid-March, while 
the percentage of factory capaci- 
ty utilized fell from 125 to 124. 


CHECK CASHING 


Governor Dewey has signed the 
Stephens Bill to regulate and li- 


cense check cashing agencies in 
New York. 


CONVENTION DATES 


May 4—North Carolina Bankers Assn., 
Raleigh, Sir Walter Raleigh Hotel. 
May 4-.5—Oklahoma Bankers 

Tulsa, Mayo Hotel. 

May 9-10— Tennessee Bankers 
Nashville, Hermitage Hotel. 
May 10—South Carolina Bankers Assn., 

Columbia, Hotel Columbia. 

May 11-12— National Association of 
Mutual Savings Banks, New York, 
Hotel Waldorf-Astoria. 

May 11-13—New Jersey Bankers Assn., 
New York, N. Y., Pennsylvania Hotel. 

May 15-17— Missouri Bankers Assn., 
Kansas City, Hotel Muchlebach. 

May 16-17—Mississippi Bankers Assn., 
Biloxi, Buena Vista Hotel. 

May 16-18—Texas Bankers Assn., Dallas, 
Baker Hotel. 


May 17—Kansas Bankers Assn., Clinic, 
Topeka, Jayhawk Hotel. 


May 17-18—Ohio Bankers Assn., Colum- 
bus, Hotel Deshler Wallick. 


Assn., 


Assn., 
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May 18—Kansas Bankers Assn., Topeka, 
Jayhawk Hotel. 

May 18-19— Alabama Bankers Assn., 
Montgomery, Jefferson Davis Hotel. 
May 19—New Hampshire Bankers Assn., 
and Savings Bank Assn., Manchester, 

Carpenter Hotel. 

May 19-20—Colorado Bankers Assn., 
Denver, Shirley Savoy Hotel. 

May 22-24—Arkansas Bankers Assn., 
Hot Springs, Arlington Hotel. 

May 22—Nevada Bankers Assn., Reno, 
Riverside Hotel. 

May 24—New Jersey Savings Banks, 
Newark, Robert Treat Hotel. 

May 24.25—Indiana Bankers Assn., In- 
dianapolis, Claypool Hotel. 

May 24.25— California Bankers Assn., 
Pasadena, Huntington Hotel. 

May 24.25—Pennsylvania Bankers Assn., 
Pittsburgh, Hotel William Pitt. 

May 24.26—Illinois Bankers Assn., Chi- 
cago, Palmer House. 

May 25-26— Maryland Bankers Assn., 
Baltimore, Lord Baltimore Hotel. 

May 28-31—Oregon Bankers Assn., Port- 
land, Benson Hotel. 

June 2— Washington Bankers Assn., 
Spokane, Davenport Hotel. 

June 2-3—West Virginia Bankers Assn., 
Charleston, Daniel Boone Hotel. 

June 6.8—A. I. B. Wartime Conference, 
St. Louis, Statler Hotel. 

June 8-9—Wisconsin Bankers Assn., Mil- 
waukee, Pfister Hotel. 

June 8-9—Virginia Bankers Assn., Roa- 
noke, Hotel Roanoke. 

June 9-10—Soyth Dakota Bankers Assn., 
Aberdeen, Alonzo Ward Hotel. (Ten- 
tative). 

June 12—North Dakota Bankers Assn., 
Fargo, Gardner Hotel. 

June 13-14—Minnesota Bankers Assn., St. 
Paul, St. Paul Hotel. 

June 15—Rhode Island Bankers Assn., 
Providence. 

June 15-16—Michigan Bankers Assn., De- 
troit, Hotel Statler. 

June 16-17—Idaho Bankers Assn., Boise, 
Hotels Boise and Owyhee. 

June 16-17— Wyoming Bankers Assn., 
Casper, Gladstone Hotel. 

June 17—Vermont Bankers Assn., Bur- 
lington, Hotel Vermont. 
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June 18-July 1—Graduate School of 
Banking, Rutgers University, New 
Brunswick, N. J. 

June 23-25—Maine Bankers Assn., Poland 
Springs, Poland Spring House. 

June 24—Utah Bankers Assn., Salt Lake 
City, Hotel Utah. if 

July 3-4+—Arkansas Junior Bankers 
Assn., Hot Springs, Arlington Hotel. 


September 3-4—Iowa Bankers Assn., Des 
Moines, Fort Des Moines Hotel. 


September 6-9— Maine Savings Bank 
Assn., Rockland, Samoset Hotel. 


September 19-20— National Association 
of Bank Auditors and Comptrollers, 
Cleveland, Hotel Cleveland. 


September 24-27—A. B. A. War Service 
Annual Meeting, Chicago, Stevens 
Hotel. 


September 28.29—New York Savings 
Banks, Buffalo, Hotel Statler. 


October 11-12—Morris Plan Bankers 
Assn., New York, Waldorf-Astoria 
Hotel. 


October 18-20—Mortgage Bankers Assn., 
Chicago, Edgewater Beach Hotel. 


October 25-29— Financial Advertisers 
Assn, Chicago, Edgewater Beach Hotel. 


EXCHANGE CHARGES 


The New Mexico Bankers Assn. 
is on record as opposing expan- 
sion of the practice of absorbing 
exchange and collection charges 
by correspondent banks. 

All the 48 county bankers as- 
sociations and clearing house as- 
sociations which comprise the 
New York State Bankers Assn. 
are taking steps to oppose pas- 
sage in Congress of the Brown- 
Maybank bills. 

Hugh Leach, president of the 
Federal Reserve Bank of Rich- 
mond, has notified all banking in- 
stitutions in the Fifth Federal 
Reserve District that he is “un- 
alterably opposed” to the absorp- 
tion of exchange charges by cor- 
respondent banks and to the 
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Brown-Maybank bills now pend-. 


ing in Congress. 

The American Business Con- 
gress has endorsed the Maybank 
Bill as necesary to guarantee the 
continued existence of the thou- 
sands of small banks scattered 
throughout the nation’s small 
communities. 

The executive committee of the 
Oklahoma Bankers Assn. has re- 
cently stated that the Brown Bill 
would eventually destroy the 
sound. banking principle involved 
in the par clearance of items. 

The Federal Reserve Board has 
ruled that if a bank absorbs ex- 
change “as a matter of operating 
efficiency,” and does not do so 
under ‘contract and as an induce- 
ment to attract demand deposits, 
it is not in violation of Regula- 
tion Q and the exchange fees ab- 
sorbed are not held to be a pay- 
ment of interest illegally on de- 
mand deposits. 

The legislative committee of the 
Michigan Bankers Assn. has 
adopted a_ resolution opposing 
enactment of the Brown and May- 
bank bills on the ground that their 
purport is counter to sound bank- 
ing practice. 

The Maryland Bankers Assn. 
is on record as opposed to expan- 
sion of absorption of exchange 
and collection charges of the 
Brown and Maybank bills. 


INTEREST RATES 


Stephen M. Foster, economic 
advisor to the New York Life In- 
surance Company, last month told 
mortgage bankers that he sees lit- 
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tle possibility for a rise in interest 
rates in the immediate future. He 
thinks that institutional investors 
should not pass up investment op- 
portunities now in the hope that 
a future rise in interest rates is 
not far distant. This mistake was 
made by many in the 30’s. 


LOANS 
Nearly $714 billion of Govern- 


men guaranteed loans for war 
production purposes have been 
made in ‘the last two years, the 
Federal Reserve Board recently 
announced. Of this total $2 billion 
represents V-T type loans used 
principally to’ release working 
capital tied up in cancelled con- 
tracts. Of the 5,931 loans author- 
ized, 18% have been for $25,000 
or less, 46% for $100,000 or less, 
and 87% for loans of $1,000,000 
or less. 

Anticipating that the bankers 
in the post-war period will have 
an important role in enabling 
servicemen, who closed their busi- 
ness when they went in the Army, 
to reestablish their business, A. 
G. Kahn, Little Rock banker and 
chairman of the Arkansas Bank- 
ers’ Association. Committee on 
Small Business Loans, says that 
the committee is making plans now 
to assist the men when they re- 
turn from the Army. 


MORRIS PLAN BANKERS 


“The Stake and Duty of Free 
Enterprise in Helping Returning 
Service Men” will be the theme 
of the annual convention of the 
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BANK 
ACCOUNTING 


AND 


AUDIT CONTROL 
By 
JAMES E. POTTS 


Auditor 
Tue First Nationat Banx or Boston 
Boston, Mass. 


cd 


; BOOK is a study of account- 
ing and audit control as applied 
to banking. It starts with a typical 
statement of a large bank. This is 
broken down into a more detailed 
list of accounts and each account 
is then traced back to the trans- 
actions which gave rise to it. In 
so doing the accounting procedure 
involved is studied and also the 
audit control factors which may 
be applicable in each case. 

The book is profusely illustrated 
with various forms used for audit 
control. It should be of value 
not only to the student of bank 
accounting but to comptrollers, 
auditors and bank executives in 
general as well as to public account- 
ants and bank examiners. 


Price $4 delivered 


omar aR amma 


BANKERS PUBLISHING 00, | 
465 Main Street, Cambridge, Mass. | 


Please send me on approval a copy of | 
“Bank Accounting and Audit Control” by 
James E. Potts. At the end of 5 days I 
will either remit $4 or return the book. 


| Address 


i iniaediiaib a iauinkintcl eal 


Morris Plan Bankers Association 
to be held at the Waldorf-Astoria 
in New York October 11 and 12. 


MORTGAGES 


Declaring that he is con- 
cerned about the proposals being 
made by some advocating a low- 
ering of mortgage interest rates, 
George C. Johnson, treasurer, the 
Dime Savings Bank of Brooklyn, 
warns that “there is some point 
below which it is against public 
interest to reduce mortgage in- 
terest rates.” 


PREFERRED. STOCK 


During the first quarter of this 
year, 283 national banks retired 
preferred stock totaling $7,500,- 
000, Comptroller of the Currency 
Delano reports. Of the $600 mil- 
lion in preferred stock issued by 
some 2,300 national banks, there 
remains outstanding $125 million 
in 800 banks. 


PRICE CONTROL 


The American Bankers Assn. 
through President A. L. M. Wig- 
gins, has endorsed the extending 
of price control for one year stat- 
ing that it is in the best interests 
of the banks that it be continued. 


SAFE DEPOSIT 


The New Jersey State Safe De- 
posit Association is sponsoring a 
series of courses in safe deposit 
procedure and operation through- 
out the State of New Jersey. It is 
the Association’s wartime effort 
to keep abreast of present day 








conditions created by the drain on 
bank personnel. 

Leases of safe-deposit boxes 
brought into the Treasury $558,- 
294 in March, a gain of $143,414 
over March, 1943, the Bureau of 
Internal Revenue reports. Thus 
far this fiscal year, revenues from 
this source has brought $4,878,- 
177, a gain over the previous year 
covering the same months of 
$281,079. 


SAVINGS AND LOANS 


Governor Dewey of New York 
has signed the Williamson Bill to 
permit savings and loan associa- 
tions to sell money orders and 
travel checks as agents for any 


corporation empowered to sell 
such instruments. 
TAXATION 
The Bureau. of Internal 


Revenue has ruled that Banks, 
following the practice of offering 
for sale loans evidenced by notes 
which by reason of the financial 
condition of the borrower, become 
of doubtful value, “should treat 
the gains derived or losses in- 
curred in the sale of such loans as 
ordinary gains or losses and not 
as capital gains or losses.” 

On the basis of an informal in- 
quiry, the Collector of Internal 
Revenue has held that county and 
regional associations and clearing 
house associations are “business 
leagues” and hence must file in- 
formational returns under Section 
117 of the 1943 Revenue Act, ac- 
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A book that provides in one volume 
a Complete Banking Library 


GLENN G. MUNN’S 


ENCYCLOPEDIA 


of Banking and Finance 


An indispensable work of reference for the banker, 
broker, business man or student 


ERE is a book that contains 865 
pages and over 3500 terms relating 
to money, credit, banking practice, 
history, law, accounting and organiza- 
tion, foreign exchange, trusts invest- 
ments, speculation, markets and broker- 





age. 

With this convenient volume on your 
desk you are in a position to answer 
any question which may arise pertain- 
ing in any way to banking, investment 
or finance. All market terms and 
operations are carefully described. 

An important feature is the bibli- 
ography given at the end of each term, 
referring the reader to sources of addi- 
tional information on any subject in 
which he is _ particularly interested. 
Why not examine a copy at your own 
desk at our risk? 


Sent Postpaid for 5 Days’ Free Examination 


=—=—=' Use This Reply Form eit Ue 


BANKERS PUBLISHING COMPANY 
1 465 Main Street, Cambridge, Mass. I 


! Send me for examination a copy of 1 

[| Munn’s Encyclopedia of Banking and 1 

| Finance. Within five days after its l 
receipt I will send you the price, $8.50, 
or return the book. i 


! NAME. cc ccccccccccccccccccccccccccccace J 

(Please print) I 
| ARGAPORBs ccccccsvcccccsccccccccccccccccs - 
1 City. ccccccccccce coseoces: State........ | 


cording to a recent bulletin of 
the N. Y. State Bankers Assn. 


TRUST DEPARTMENT 


“If you have $1,000—you have 
an ‘Estate’.” Security-First Na- 
tional Bank, Los Angeles, Calif., 


headlines this in_ spreading 
knowledge of its new “stream- 
lined” small estates division, 


which will accept for settlement 
probate estates down to the 


‘amount mentioned. 


BOOKS FOR BANKERS 


Current books are briefly reviewed and arranged by subject 


Directories 


Rann McNatiy Bankers Dtr- 
rEcToRY. First 1944. Edition. 
Chicago: Rand McNally & 
Company. 1944. Pp. 2589. $15. 

THIS new edition of the Blue 
Book contains 2589 pages of 
banking and financial information, 
up-to-date as of March, 1944. In- 
cluded among its features are: 
The latest available statements, 
arranged for easy comparison; 
new executive personnel and 
directors lists; the nearest bank- 
ing points to all non-bank towns; 
a 5-year list of discontinued bank 
titles; all bank associations and 
government banking agencies ; and 
the FDIC status of all banks. The 
latest Rand McNally maps of 
each state dnd all foreign coun- 
tries further increase the useful- 
ness of this information-packed 
reference book. 


Directors 


How Directors SHoutp ExaMInE 
Tuem Banx. New York: New 
York State Bankers Associa- 
tion, 33 Liberty Street. 1943. 
Pp. 30. 50c. 

Step-by-step procedure for the 

examination of banks by their di- 

rectors is presented in_ this 

manual. It is designed to fill a 

long felt need for a book to as- 
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sist directors in discharging their 
full responsibilities in the super- 
vision of bank management. 


ExcHANGE CHARGES 


Tue AssorPTiON oF ExcHANGE 
Unver Reevriation Q. Wash- 
ington Banktrends’ Supple- 
ment. Washington, D. C. Wash- 
ington A. B. Bureau, 232 
Maryland Building. Pp. 9. $1. 

THIS is an independent ap- 

praisal of the influences, argu- 

ments, facts and reactions as 
these have been developed before 
and in connection with hearings 
before the House Banking and 
Currency Committee. 


INVESTMENTS 


Yreip-Price Tasxe U. S. Treas- 
ury %% CertiFicaTE oF In- 
DEBTEDNEss. New York, In- 
vestment Advisory Division, 
Manufacturers Trust Company, 
55 Broad Street. 


JAPAN 


Japan: Its Resources anv In- 
pusTriEs. By Clayton D. Carus 
and Charles L. McNichols. New 
York: Harper & Bros. 1944. 
Pp. 252. $3.50. 

HERE in this volume is the most 

complete and authoritative in- 

formation yet compiled concern- 
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ing the resources of Japan— 
geographical, agricultural, ani- 
mal, mineral, commercial, indus- 
trial, manufacturing and human. 
A book of great significance for 
future administrators of occupied 
territory in the Pacific area, 
students of foreign trade, and 
American business men. 


Money 


Money ProspLeM IN PLANNING A 
Post-War Economy. By Ivan 
Wright. New York: Econo- 
mists’ National Committee on 


Monetary Policy, 70 Fifth 


Avenue. The importance of the 
money problem in all plans for 
post-war reconstruction. 


Om 


A Forerien Orn Poticy For THE 
Unirep Srares. A report sub- 
mitted by the Foreign Opera- 
tions Committee (Appointed by 
the Petroleum Administrator 
for War) Washington, D. C. 
Petroleum Industry War Coun- 
cil, 1625 K Street, N. W. 1943. 
Pp. 15. 


PERSONNEL 


How ro Epit an Emp.oyee Pus- 
LicaTION. By Garth Bentley. 
New York: Harper & Bros. 
1944. Pp. 200. $2.50. 


THE WAR has brought a great 
expansion in the number of com- 
pany periodicals—the so-called 
employee house organs—which are 
published by corporations and 
banks for the instruction and en- 
tertainment of their employees. 
This book, by a prominent leader 
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in the field of industrial editing, 
brings together out of his long. 
experience and contacts the basic 
information needed both by ex- 
perienced and untrained editors 
of employee papers. Every im- 
portant phase and topic con- 
nected with employee publications 
is expertly treated so that the 
book becomes a veritable manual 
of tested methods for the use of 
house organ editors. 


Tue TrecunievE oF HaAnpDLine 
Prorie. By Donald A. Laird. 
New York: McGraw Hill. 1943. 
Pp. 139. $1.75. 

IN this book the author gives 11 

rules for leadership. They are: 1. 

eAsk Questions. 2. Be Brief. 3. 

Confident Bearing. 4. Directness. 

5. Earnestness. 6. Friendliness. 7. 

Good-Finding. 8. Harness Criti- 

cism. 9. Increase others’ self-es- 

teem. 10. Jingle praise. 11. Know 
your people. 

Bankers should find this book 
valuable in handling personnel 
problems. 


Wace Aanp Hour Manuva. 1943 
edition. Washington, D. C. 
Bureau of National Affairs, 
Inc., 2201 M St., N. W. Pp. 
739. $7.50. — 


THIS book offers a comprehen- 
sive guide to the controls estab- 
lished by the Economic Stabiliza- 
tion, Premium Pay, and Minimum 
Workweek Orders under the Wage 
and Hour Law. Included are 
more than 1,000 rulings and in- 
terpretations relating to wages, 
salaries and hours of work. By 
means of cross reference and 
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editors’ notes, these rulings are 
correlated with others in both the 
new Manual and the 1942 edition 
of the same series. The book con- 
tains the text of all statutory and 
regulatory material, as well as 
analytical articles on wage and 
salary stabilization, premium pay 
regulation, and the minimum war- 
time workweek. 


Post-War 


Wartime “Prosperity” AND THE 
Future. By Wesley C. Mitchell. 
New York: National Bureau of 
Economic _ Research, 1819 
Broadway. Pp. 40. 1943. 


Pricrs - 


Price Maxine In A Democracy. 
By Edwin G. Norse. Washing- 
ton, D. C. Brookings Institu- 
tion. 1944. Pp. 541. $3.50. 

THE AUTHOR OF this book 
frankly admits a bias in favor of 
free enterprise. But he argues that 
it means economic freedom for 
everybody and must be truly en- 
terprisimg. He turns his back on 
the idea that natural economic 
forces, if merely left alone, will 
automatically work out the cor- 
rect answer to business problems. 
He likewise is not ready to admit 
that we have to turn the running 
of the whole system over to gov- 
ernment agencies. He believes 
there is attainable a golden mean 
of democratic and _ efficient 
economic life. 
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SavINGcs 


Directory oF THE Mutvat Sav- 
incs Banks or THE UNITED 
States. 1944. New York: 
National Assn. of Mutual Sav- 
ings Banks, 60 East 42nd 
Street (17). Pp. 109. 

THIS useful publication lists all 

of the mutual savings banks of the 

country hy towns and states giv- 
ing the street address, zone num- 
ber, assets, surplus, deposits, num- 
ber of depositors, dividend rate 
and dates of interest payments, 
principal officers, etc. A key also 

denotes whether the bank has a 

safe deposit department, a life in- 

surance department or a Christ- 
mas Club or School Savings. 


War Contract TERMINATION 


How One Company ORGANIZED 
To Hanpte War Contract 
Terminations. Aurora, IIl. 
Lyon Metal Products, Inc. Pp. 
12. 1944. Gratis. 

MUCH has been written about in- 

terpreting War Contract Termin- 

ation regulations but very little of 

a how-to-do-it nature. The Lyon 

Metal Products has prepared just 

such a manual showing the steps 

to be taken and the forms to be 
used. It.is not theory as every 
suggestion in it has stood up 
under actual practice of handling 
hundreds of War _ Contract 

Terminations. The book is of- 

fered free and the forms are not 

for sale. 





CURRENT ARTICLES 


In this department we present for.the convenience of our 
subscribers a topical index to the current periodical literature of 
banking. Arranged by subjects, there is given a brief descrip- 
tion of all articles of current interest with a reference to the 
source so that those interested may refer to the source material. 


BANK EARNINGS 
A new plan to increase bank earnings. 
James J. Wengert. Mid-Continent Bank- 
er. April, 1944. P. 9. 
Profits of big banks gain in first 
quarter. Finance. April 10, 1944, P. 7. 


BANK OPERATIONS 
Meeting problem of more work with 
less help. A Paul Thompson. National 
Auditgram. April, 1944, P. 11. 
Policing corporation accounts. 
liam A. McDonnell. 
1944, P. 90. 


Wil- 
Banking. April, 


The “housekeeping” job in a bank. T. 
J. Barclay. Banking. April, 1944. P. 
32. 


BANKING TRENDS 
The big city bankers take a good look 
ahead, Finance. April 10, 1944, P. 14. 


CHECKS 


Reduce missorts and posting errors by 
requiring imprinted checks. Bankers 
Monthly. April, 1944. P. 170. 


CONSUMER CREDIT 


Consumer credit now and hereafter. 
Southern Banker. April, 1944, P. 22. 


CURRENCY 


Currency in circulation. G. L. Bach. 
Federal Reserve Bulletin. April, 1944. 
P. 319. 


EXCHANGE CHARGES 


A depositor tells his side of the ex- 
change controversy. R. C. Rancier. 
Bankers Monthly. April, 1944. P. 160. 


The Federal Reserve Board explains 
its stand on “exchange.” Bankers Month- 
ly. April, 1944. P. 174. 

“To par” or “not to par.” Mid-Western 
Banker. April, 1944. P. 7. 

“We need exchange to survive” 
Eleven non-par bankers explain why. 
Bankers Monthly. April, 1944. P. 151. 

What industry is doing about the 
non-par clearance of checks. Bankers 
Monthly. ‘April, 1944, P. 155. 


INTERNATIONAL BANKING 
Latin American gold and dollar 
balances. Monthly Letter National City 
Bank of New York. April, 1944. P. 43, 


INVESTMENTS 
The Government bond portfolio. L. 
Sumner Pruyne. Bulletin Robert Morris 
Associates. April, 1944. P. 258, 
Proper structure of a bank bond ac- 
count. Finance. March 25, 1944. P. 7. 


LOANS 
New feature in the Studebaker VT 
loan. Finance. March 25, 1944. P. 9. 


MANAGEMENT 


How often do your directors meet? C. 
A. Hemminger. Burroughs Clearing 
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Broadcasting for mortgage loans. G. 
V. Kenton. Burroughs Clearing House. 
April, 1944. P. 18. 
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Financing low-cost homes. R. S. 
Eickelberg. Savings and Loans. 

What are the differences between Title 
II and Title VI loans? Herman J. Naun- 
heim. Mid-Western Banker. April, 1944. 
P. 14. 


NATIONAL INCOME 
Consumer incomes and expenditures in 


wartime. Federal Reserve Bulletin. 
April, 1944. P. 305. 


NEW BUSINESS 
Right packaged bank service. Arthur 
W. Todd. Banking. April, 1944. P. 26. 
Tomorrow's customers. E. V. Krick. 
Burroughs Clearing House. April, 1944. 
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week of 48 hours. R. F. Buchman. Na- 
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Banking defalcations. John H. Jack- 
son. National Auditgram. April, 1944. 
P. 13. 

Installing a job system, 
Wilbur F. Lawson. Burroughs Clearing 
House, April, 1944. P. 20. 

PROTEST 


Is protesting a relic? L. H. Lopes. 
Banking. April, 1944. P. 29. 
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PUBLIC SPEAKING 
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Mottershead. Bankers Monthly. April, 
1944, P. 158. 


RATION BANKING 


Easier ration banking. Banking. April, 
1944. P. 88. 


RECON VERSION 
Reconversion policies evolving. Month- 
ly Letter National City Bank of New 
York. April, 1944. P. 38. 


SAFE DEPOSIT 
The why and how of free safekeeping 
for war bonds. Walter Godlove. Savings 
& Loans. March, 1944. P. 6. 
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SERVICE CHARGES 


One improvement—two benefits. New 
service charge schedule. F. S. Kilburn. 
Bankers Monthly. April, 1944. P. 164. 


TRUST DEPARTMENT 


Work simplification system. How em- 
ploye suggestions streamline trust 
operations. John E. O’Loughlin. Trusts 
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Valuation of common trust funds. J. S. 
Malick. Trusts and Estates. March, 
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The trust business during and after the 
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Frank F. Taylor. Great Lakes Banker. 
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A. L. M. Wiggins. Trust Bullein. Feb- 
ruary, 1944. P. 7. 


Post-war policies and trust service. 
Henry A. Theis. Trust Bulletin. Feb- 
ruary, 1944, P. 3. 
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letin. March, 1944. P. 20. 
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Roper. The Trust Bulletin. March, 1944. 
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WAR BONDS 


Selling war bonds by mail order. 
Savings & Loans. April, 1944. P. 31. 








We're just little people 


We're just plain folks... but 

We’re the folks who made this country! 

And we're the folks who will save it! 

Save it—not only from the Enemy—but from the 
danger of Prices Getting Out of Hand. 

Here we are this year—after we’ve paid our taxes 
—with 131 billion bucks in our pockets. 

But only 93 billion dollars’ worth of goods to buy. 
That leaves 38 extra billion dollars. 

Sure, the easy thing to do is to take that 38 billion 
and start running around buying things we don’t 
need, bidding against each other . . . forcing 
prices up and up! 

Then people want higher wages. Then prices go up 
some more—and again wages go up. 

And then where are we! 

But us little guys—us workers, us farmers, us busi- 
nessmen—are not going to take the easy way out. 
We’re not going to buy a single thing we don’t need. 
We're not going to ask higher wages for our work, 
or higher prices for the things we sell. 

We'll pay our taxes willingly, without griping. 
We'll pay off all our debts now, and make 

no new ones. 

We'll never pay a cent above ceiling prices. 

And we'll buy rationed goods only by 

exchanging stamps. 

We'll build up a savings account, 

and take out adequate life insurance. 

We'll buy War Bonds until it really pinches. 
Heaven knows, these sacrifices are chicken feed, 
compared to the ones our sons are making. 





Use it up...Wear it out. HELP 
Make it do...Or do without. KEEP 


A United States War message prepared by the War Advertising Council; approved by the Office of 
War Information; and contributed by the Magazine Publishers of America. 





Leam something about your War Bonds 


from this fellow / 


Tue BEST THING a bulldog does is 
HANG ON! It’s mighty hard to 
make him let go! 


And that’s the lesson about War 
Bonds you can learn from him. 
Once you get hold of a War Bond, 
HANG ON TO IT for the full ten 
years of its life. 


You buy War Bonds because you 
want to put some of your money into 
fighting the war. But . . . if you don’t 
hang on to those War Bonds, your 
money isn’t going to stay in the battle. 


And ... you want to set aside some 
money for the future. No one knows 
just what’s going to happen after the 
War. But the man with a fistful of War 


Bonds knows he’ll have a roof over his 
head and 3 squares a day no matter 
what happens! 


War Bonds pay you back $4 for 
every $3 in 10 years. But, if you don’t 
hang on to your Bonds for the full ten 
years, you don’t get the full face value, 
and ... you won’t have that money 
coming in later on. 


So buy War Bonds... more and 
more War Bonds. And then keep them. 


WAR BONDS to Have and to Hold 


The Treasury Department acknowledges with appreciation 
the publication of this message by 
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